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An administrative weapon like no other:  
OIG Exclusion Authority
OxyContin case involving three corporate officers  
demonstrates depth and scope of OIG’S exclusion remedy.  

 
By Robert Benvenuti 

Barnett Benvenuti & Butler, PLLC 

On January 9, 2009, an Administra-
tive Law Judge affirmed the U.S. 
Department of Health and Human 

Services (“HHS”) Office of Inspector Gen-
eral’s (“OIG”) imposition of a 15-year exclu-
sion from all Federal health care programs 
against three corporate officers who had 
failed to prevent misbranding and fraudu-
lent distribution of OxyContin by Purdue 
Frederick, the manufacturer and distribu-
tor of OxyContin.  The three individuals 
who were all former executives of Purdue 
Frederick, included a Chief Executive Of-
ficer, Chief Scientific Officer, and General 
Counsel.  In 2007, each pleaded guilty as 
responsible corporate officers to one count of 
misdemeanor misbranding of OxyContin.  
At the same time, Purdue Frederick pleaded 
guilty to felony misbranding of OxyContin.  
In rendering the decision, the ALJ found 
that as responsible corporate officers the 
three individuals had the responsibility and 
authority to prevent and correct unlawful 
conduct, but failed to do so.  

The expansive exclusion authority the 
OIG holds today was originally conceived 
as part of the Medicare and Medicaid pro-
grams under the Social Security Act of 

1965.  Found at 42 U.S.C. § 1320a-7 (“Sec-
tion 1320a-7”), Congress first mandated 
the exclusion of physicians and other health 
care providers convicted of program-related 
crimes from participation in Medicare and 
Medicaid in 1977.  In 1980, the parameters 
of exclusion were expanded to include other 
health care professionals such as health 
care facility administrators.  The exclusion 
remedy was again broadened in 1987, un-
der the Medicare and Medicaid Patient and 
Program Protection Act.  Among other 
things, this expansion established for the 
OIG certain mandatory and discretionary 
exclusions for various types of misconduct.  
More recently, the Health Insurance Por-
tability and Accountability Act (“HIPAA”) 
of 1996 as well as the Balanced Budget Act 
(“BBA”) of 1997, has been used as a leg-
islative vehicle to further strengthen and 
expand the OIG’s exclusionary authority.  
Along the way, the Centers for Medicare 
and Medicaid Services (“CMS”) as well as 
the OIG have issued regulations clarifying 
the exclusionary authority and implement-
ing various procedures and guidelines sur-
rounding the imposition of the remedy.  

The OIG’s authority to impose exclu-
sion is as a designee of the Secretary of 
HHS.  The Office of Counsel to the In-
spector General (“OCIG”) is charged with 
imposing program exclusions as well as 
litigating those actions within HHS.  

OCIG attorneys are highly skilled particu-
larly regarding the nuances surrounding the 
exclusion authority and have an in-depth 
understanding of the seemingly countless 
theories that tend to surround allegations 
of health care fraud and abuse.      

The effect of OIG exclusion is both 
sweeping and devastating.  For all practical 
purposes, suffering exclusion precludes em-
ployment of an excluded individual in any 
capacity by a health care provider that re-
ceives reimbursement, indirectly or direct-
ly, from any Federal health care program.  
Specifically, it outlaws payment by any 
Federal health care program for any items 
or services furnished, ordered, or prescribed 
by an excluded individual or entity.  Federal 
health care programs include Medicare, 
Medicaid, and all other plans and programs 
that provide health benefits funded directly 
or indirectly by the United States.  The pay-
ment prohibition applies to the excluded 
person, anyone who employs or contracts 
with the excluded person, any hospital or 
other provider where the excluded person 
provides services.  The exclusion applies re-
gardless of who submits the claims and ap-
plies to all administrative and management 
services furnished by the excluded person.  

Providers and contracting entities have 
an affirmative duty to check the program 
exclusion status of individuals and entities 

The effect of OIG exclusion is 
both sweeping and devastating. 
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Healthcare Law

 
By Carole Christian  
and Erin McMahon 

Wyatt, Tarant & Combs, LLP

The stimulus bill signed by President 
Obama on February 17 provides 
incentives for health care providers 

to develop electronic health records and 
provides grants to encourage the devel-
opment of health information exchanges.  
However, these benefits come with a price.  
The Health Information Technology for 
Economic and Clinical Health Act , or 
“HITECH” Act, imposes new obligations 
on covered entities who are already regu-
lated by HIPAA, and creates entirely new 
regulatory burdens on the “business asso-
ciates” of these covered entities.  

Under HIPAA, covered entities – 
health care providers, health plans and 
health care clearing houses – have been re-
quired to implement detailed policies and 
infrastructure requirements calculated to 
protect the security and privacy of protect-
ed health information, or PHI, since 2003.  
The HITECH Act imposes new duties on 
these entities in the event of a data breach 
and increases penalties for violations.  

Arguably the greatest burdens of the 
new law, however, fall on “business asso-
ciates” – or contractors of covered entities 
who may be exposed to PHI in the course 
of their duties.  Until now, business associ-
ates were regulated only indirectly, in that 
the law required covered entities to obtain 
contractual commitments from their busi-
ness associates to protect the security and 
privacy of confidential information.  It 
did not hold the business associates to the 
same detailed infrastructure requirements 
of covered entities, and the only conse-
quence of a violation was the threat that 
the covered entity would terminate its rela-
tionship with the business associate.  

All that has changed.  Business asso-
ciates will now be required to implement 
most of the same administrative, physical 
and technical safeguards that have been 
required of covered entities.  

Who is a business associate 
(“BA”) of a covered entity? 

Generally speaking, a business associate 
is any person or entity who performs func-
tions or activities for a covered entity that 
involve the use or disclosure of PHI about 
individuals, or provides services to a covered 
entity that require the disclosure of  PHI. 

Examples of possible business associ-
ates who are now subject to direct regu-

lation under the HITECH Act include: 
accounting firms, law firms that provide 
malpractice defense or handle patient in-
formation for other reasons; software ven-
dors who need patient information to test 
and fix programs for health care providers 
and insurers; third-party administrators of 
health plans; consultants who perform uti-
lization reviews; medical transcriptionists; 
interpreters; and collection agencies.

The Standards BAs 
Must Now Meet

HIPAA classifies its various security 
requirements as “administrative,” “physical,” 
and “technical,” and within each safeguard 
category there are numerous “standards” 
and “specifications” that business associ-
ates will now have to satisfy.  Fortunately, 
HIPAA has always recognized that many 
of its specific rules do not make sense for 
every business, so some rules are designated 
as “addressable” (as opposed to required).  

If a rule is addressable, a  business 
must assess whether the specification is 
reasonable and appropriate in its environ-
ment, and, if the answer is no, document 
its reasoning and implement a suitable al-
ternative. For example, the use of encryp-
tion for electronic PHI is an addressable 
requirement.  In our experience, if a lap-
top containing PHI is lost or stolen, CMS 
will ask whether the information was en-
crypted and, if not, request documentation 
that the entity considered encryption and 
found it to be an unreasonable step to take 
to protect the PHI on the laptop.  

Covered entities will need to redouble 
their efforts to identify business associ-
ates and secure appropriate agreements 
from them.  Business associates (and any 
of their subcontractors who have access 
to PHI) will, in turn, need to get busy, as 
they have until February 17, 2010 to imple-
ment HIPAA’s 18 standards, which have 
36 individual rules.  This will undoubtedly 
require a substantial commitment of atten-
tion and resources.  We suggest the follow-
ing steps as a starting point:

Appoint a Security Officer.  This per-
son should be an employee who is respon-
sible for the development and implementa-
tion of security policies and procedures.  It 
is critical that the security officer have the 
support of management and work well with 
other departments having responsibilities 
that involve handling and storage of PHI.  

Risk Analysis 
 The security officer’s first task should 

be to initiate risk analysis to determine all 
vulnerabilities of PHI held by the busi-

ness.  A key component of the risk analysis 
will be determining where electronic PHI 
is stored in information systems, and how 
it flows in and out of the business.  

HHS advises that a “thorough and ac-
curate” risk analysis will consider “all rele-
vant losses that would be expected to occur 
if the security measures were not in place,” 
including losses caused by unauthorized 
uses and disclosures.  In other words, the 
risk analysis should be conducted with the 
assumption that laptops will be stolen, 
files will be misplaced, and employees who 
should know better may try to peek at re-
cords they do not need to see.  

Thus, a risk analysis needs to involve a 
wide-ranging and objective look at such issues 
as:  are visitors to the business stopped be-
fore they can wander into areas where PHI is 
stored or unattended computers are on?  Does 
PHI ever find its way into employee emails, 
and what happens if an employee loses his 
Blackberry?  Do hard copes of PHI reside in 
files that employees carry home in their brief-
cases?  Is electronic PHI tamper-proof?  Does 
the business associate handle enough PHI 
that it needs to implement special electronic 
controls and tiered security privileges?

Policies and Procedures.  Business as-
sociates must document and implement 
policies and procedures to prevent and de-
tect security issues.  This is best initiated by 
the security officer after the risk analysis, 
and in conjunction with risk management. 

Information System Activity Review.  
Business associates must implement pro-
cedures to review records of information 
system activity on a regular basis, such as 
audit logs, access reports, and security in-
cident tracking reports.  

New Rules for Covered Entities
In addition to the practical need to 

increase oversight of business associates, 
covered entities will have other new re-
sponsibilities under the HITECH Act.  
Unlike many states, Kentucky does not 
have a law mandating any  particular re-
sponse when a covered entity experiences 
a data breach, such as loss of files or un-
authorized access to a database.  Now, the 
HITECH Act mandates such actions un-
der federal law.  Covered entities will be 
required to notify individuals whose PHI 
is the subject of a “breach,” which means 
unauthorized acquisition, access, use or 
disclosure of PHI that compromises the 
security or privacy of the information.

Significantly, the notification rule ap-
plies only if the breach relates to “unse-
cured” PHI.  Data that has been rendered 

Stimulus bill raises the bar for HIPAA 
covered entities and business associates

Continued on page 26
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CMS expands the applicability of the  
anti-markup rule, effective January 1, 2009 

 
By Elena Ramirez  

and John Cummins 
Greenbaum, Doll & McDonald PLLC 

On October 30, 2008, the Centers for 
Medicare and Medicaid Services 
(CMS) issued the Final 2009 Medicare 

Physician Fee Schedule (MPFS) and expanded 
the applicability of the Anti-Markup Rule due 
to CMS’ concern over certain arrangements that 
may technically meet the Stark in-office ancil-
lary services exception but are not within what 
CMS views as its intended purpose.  At the 
same time, CMS has provided physician prac-
tices with greater flexibility in structuring in-
office diagnostic testing to avoid the application 
of the Anti-Markup Rule. 

In the past, the Anti-Markup Rule applied 
only to the technical component of diagnostic 
tests that were ordered and billed by a physician, 
but purchased from another physician.  The bill-
ing physician could not mark up the purchased 
test, which meant that the Medicare payment 
could not exceed the lowest of the net charge of 
the physician who supervised the test, the actual 
charge of the billing physician, or the fee sched-
ule amount.  

CMS expanded the applicability of the An-
ti-Markup Rule to the professional component 
of a diagnostic test, and defined the term “net 
charge” for the first time, but in a very limited 
way to mean the net cost for the supervision of 
the technical component or the test interpreta-
tion.  CMS also changed the structure of the 
Anti-Markup Rule by focusing exclusively on 
the question of whether the performing or su-
pervising physician “shares a practice” with the 
ordering or the billing physician.  The only situa-
tion for the application of the Anti-Markup Rule 
now is when a physician bills for the technical 
component or the professional component of a 
test ordered by an outside physician, and that 
test is performed by a physician who does not 
“share a practice” with the billing physician.   

The Final 2009 MPFS gives physician prac-
tices the option of relying on either of two alter-
native tests in determining whether a diagnostic 
test is performed by a physician that “shares a 
practice” with the billing physician.  Under al-
ternative 1, the “substantially all test”, the inter-
preting or supervising physician shares a practice 
with an ordering or billing physician if the per-
forming physician furnishes substantially all (at 
least 75%) of his patient care services through 
the billing physician.  Therefore, the professional 
and technical components of a diagnostic test 
will be deemed to be performed or supervised 
by a physician sharing a practice with the bill-

ing physician if he or she furnishes at least 75% 
of his or her professional services through the 
billing physician.  As a result, the performing or 
supervising physician does not need to work ex-
clusively for the billing physician, and may pro-
vide up to 25% of his or her professional services 
for other entities and still be deemed “sharing a 
practice” with his or her physician practice for 
purposes of the Anti-Markup Rule. 

The “substantially all” test is indifferent to 
whether the performing physician is an employ-
ee or an independent contractor of the billing 
physician, or whether the diagnostic testing is 
performed in the same office or building where 
the billing physician provides the full range of 
his or her physician services.  Consequently, the 
supervision of the technician and the test inter-
pretations can be performed at any location as 
long as the physician performing the services 
provides at least 75% of his or her professional 
services through the billing practice.  As an ex-
ample, if a physician practice has multiple medi-
cal office sites, and the practice has centralized 
its diagnostic imaging services in a building or 
office suite where only some of the physicians 
of the practice provide patient services, or even 
where the practice does not maintain any medi-
cal offices at all, the Anti-Markup Rule will not 
apply.    

If the “substantially all” test is not met, then 
the arrangement should be analyzed to deter-
mine if alternative 2, the “same building” test, 
can be met.  The same building test will be met if 
the supervision of the technician or the interpre-
tation of the test is performed by an owner, em-
ployee, or independent contractor physician in an 
office suite located in the “same building” where 
the billing physician provides substantially the 
full range of patient care services that the billing 
physician provides generally.  The “same build-
ing” means a structure with, or combination of, 
structures that share a single street address as 
assigned by the U.S. Postal Service, excluding 
open spaces, interior loading docks, parking ga-
rages, mobile vehicles, vans and trailers.  In ad-
dition, for purposes of the “same building” test, 
the diagnostic test is considered to be performed 
where the test is conducted, i.e., where the equip-
ment and technologists are located, and where 
the supervising physician is located. 

The “same building test” allows physician 
practices to share space for the provision of di-
agnostic testing services so long as the physi-
cians are located in the same office building and 
each performs substantially his or her full range 
of patient care services in that office building.  
(While the physician’s full-range of practice 
must be provided, this does not mean that the 
physician practices exclusively in that building.) 
As a result, the physicians meeting the “same 

building” could engage an independent con-
tractor physician to supervise the technician or 
perform the test interpretations on a part-time 
basis without being subject to the Anti-Markup 
Rule’s prohibitions.  

Physician diagnostic testing arrangements 
that fall within the ambit of the Anti-Markup 
Rule will be subject to payment limitations.  
Consequently, payment to the billing physician 
will be limited to the lowest of: (1) the perform-
ing physician’s net charge to the billing physi-
cian; (2) the billing physician’s actual charge; 
or (3) the fee schedule amount for the test that 
would be allowed if the performing physician 
billed Medicare directly.  The term “net charge” 
includes only the net cost for the supervision of 
the technical component or performing test in-
terpretation.  The net charge cannot reflect the 
performing physician’s cost of leasing space or 
equipment.  The billing physician has the re-
sponsibility to determine a reasonable manner to 
calculate an accurate net charge.  

As a consequence of CMS’ net charge ap-
proach, physician practices subject to the Anti-
Markup Rule will be precluded from taking into 
account the cost of equipment or space when 
billing for the supervision of the technician or 
the interpretation of the tests that do not meet 
the “shared practice” exception.  As an example, 
if a billing physician leases additional space, pur-
chases or leases or finances expensive diagnostic 
equipment, and incurs the full cost of employing 
the technologist, the Medicare reimbursement 
is effectively limited to the supervising physi-
cian’s net charge.  Costs related to the diagnos-
tic equipment, office lease or employment of the 
technician may not be included in the amount 
reimbursed by Medicare to the billing physician.  
This means that the billing physician would op-
erate the diagnostic test at a financial loss, be-
cause the physician could not recover any over-
head costs associated with providing the test, 
other than the cost of the supervising physician.  
According to CMS, if the billing physician were 
able to recoup such overhead, the Anti-Markup 
Rule would be undermined because of the in-
centive to overutilize the services.  

Physicians who provide diagnostic testing to 
their patients and physicians who contract with 
other physicians (i.e, radiologists) to provide the 
interpretation of diagnostic tests will most likely 
be significantly affected by the newly expanded 
Anti-Markup Rule.  All physicians who cur-
rently provide these services should have their 
arrangements reviewed to ensure compliance 
with the new Anti-Markup Rule, which went 
into effect on January 1, 2009.  Failure to comply 
with the Anti-Markup Rule may create liability 
under the False Claims Act and other applicable 
laws and regulations. 
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Healthcare in 2009:  
Reform or Re-regulation?

 
By Theodore T. Myre, Jr.  

Wyatt, Tarrant & Combs, LLP

I’ve been involved with health care 
since the day I was born.

Ba ta boom.
I was born to a mother who was a 

nurse, with an agitated surgeon-father 
making hospital rounds at the time, and 
with the normal baby-delivery team gath-
ered about.  I don’t know if they used pin-
cers to clasp my big head but I am told 
that the OB gave me the proverbial slap on 
the rear to induce my first breath and the 
consequent full-throated shrieking.  I was 
born in a teaching hospital in a city and 
state famous for health care training and 
with a congenital vagus nerve problem that 
should have ended me in infancy.  That I 
survived was deemed worthy of a learned 
medical paper written by Dr. James Du-
Shane.  Nobody’s written about me since.

The ailment would, without notice 
and only on occasion, cause me to turn 
blue after eating my baby gruel, and with 
no other option at hand, my mother would 
run me outside of the Quonset hut and 
plunge me into a Minnesota snow bank 
in what proved to be a successful revival 
effort.  People ask me why I never wear a 
coat in the winter and that’s why.    

My mother eventually retired from 
nursing to raise five kids, but she never lost 
those skills and continues to apply them 
to this day, and it is axiomatic that nurs-
es make good mothers and are at times 
mothers to us all.  My father had the for-
ward tilt and aggressive gait of a surgeon 
and that OB’s hand was not the last doctor 
hand to pop my butt and draw a yelp.  By 
all accounts he was an excellent physician, 
quite strong-willed he was, and religiously 
dedicated to service as he once stated in a 
clipped but eloquent way in the only letter 
he ever wrote to me.  On Thursday, he usu-
ally got home at about 7 pm.  His day off.  
At night, we would overhear mention of all 
these medical terms and procedure names, 
and he would read his surgical textbooks 
to brush up on a particular “case” he had 
the next day.  Shackleford’s “Surgery of the 
Alimentary Track.”  Christopher’s “Minor 
Surgery.”  “Cecil Textbook of Medicine.”  
Stacks and stacks of books, reading under 
a lamp and oblivious to what was going on 
around him.

So I hope you’ll forgive me for dedi-
cating this column to my own personal 

MediStars, Ted and Carol Myre of Pad-
ucah. 

With that preface, I thought I’d ap-
proach health care reform from a slightly 
different angle.  We all know that system 
costs are out of control (that inexpensive 
snow bank remedy no longer being in 
vogue), and a major contributor to that 
spiraling phenomenon is the uncontrolled 
and ever-growing cost of regulatory com-
pliance.  In the current economic climate, 
arguing for deregulation would not have 
much resonance, and nobody is here sug-
gesting civil disobedience to existing law, 
but why not consider “re-regulation.”  In 
health care, the federal government tends 
to add layer upon layer of federal regs, with 
nary a thought given to repeal, expiration, 
supersession or strangulation.  Old regula-
tions never die, they just dry rot.  Provid-
ers and advisors know that our laws are 
in dire need of reconsideration, and that 
simplification would be a positive thing, 
would save time and money, and help put 
the focus where it belongs.  The positive 
effect of some laws is more than counter-
balanced by the tremendous cost they in-
flict, and subjecting them to a good scrub-
bing would have a salutary effect on our 
system.  Other rules and regs stand flatly 
in the path of progress, with arms crossed.  
Nobody ever says: “this whole idea turned 
out to be a bad one, let’s start over.”  We 
just pile more on.  If we really want to be 
revolutionary in our approach to health 
care, we should start with a critical re-
examination of  existing law.   

Gainsharing is a good example: The 
federal government’s approach to “gain-
sharing” has been appalling.  Nobody dis-
putes that physician buy-in is the key to 
realizing substantial and achievable cost-
savings in certain hospital departments, 
yet government paralysis has kept the 
concept on ice for over a decade.  If you 
really want to save costs, let’s get going, 
see what happens.  We can learn from our 
mistakes, but the failure to move on this is 
like the refusal to build a federal highway 
system for fear that drivers might exceed 
the speed limit.  On February 17 of this 
year, the American Hospital Association, 
the Association of American Medical 
Colleges and the Federation of American 
Hospitals jointly submitted letters to both 
CMS and the HHS Inspector General re-
questing some needed relief in this area.  
Let’s hope somebody finally listens. 

HIPAA.  An entire cottage in-
dustry has spun out of the HIPAA law 

first enacted in 1996.  Costs have been 
sky-high, with initial implementation 
expenditures following on the heels of 
the national Y2K exercise.  As part of 
the 2009 “stimulus” package, and as de-
scribed by my partner Carole Christian 
in this issue, Congress has just extended 
the HIPAA security rules to what are 
called “business associates.”  If you are 
reading this and not currently subject to 
HIPAA, chances are this coverage ex-
pansion will hit you.  This change, effec-
tive early next year, will add unnecessary 
costs to the system without significant 
corresponding benefits.  It is not stim-
ulus, it is dimulus.  I don’t mind keep-
ing HIPAA around, if for nothing else 
so that coaches can cite it as an excuse 
for refusing to divulge the extent of a 
player’s ankle injury, but let’s not expand 
it further; if anything, let’s cut it back.  
There is still time to suspend this expan-
sion, and that’s what we should do. 

For years, the so-called “anti-markup” 
rule was intuitive and readily comprehen-
sible, but in recent times, as described by 
Elena Martinez in this issue, these rules 
have undergone successive and inconsis-
tent proposals, culminating in the unholy 
mess we have today.  It is basically a rate 
cut through other means, but it takes an 
arm and a leg (in costs) to figure that out.  
Get rid of it and go back to the old one.

As Mike Cronan and Amanda Schro-
ering Nall described in last month’s Medi-
cal News, RAC audits are coming soon.  
RAC auditors are tremendously empow-
ered, and can extract crippling recoup-
ments on frighteningly short notice.  Did 
you know that RAC auditors are paid 
based on a percentage of the “take”?  In 
other settings (e.g., under the Civil Mon-
etary Penalties law and the Stark law) rev-
enue or cost sharing is prohibited because 
it might encourage unwanted behavior 
(see, e.g., gainsharing).  Not meaning to 
impugn anyone’s integrity, why is it OK 
here?

Meeting the 2004 Bush “mandate” to 
move to a nationwide electronic medical 
record system by the year 2014 has been 
impeded by various laws regulating finan-
cial arrangements between hospitals and 
physicians.  If it truly is an important poli-
cy objective, then let’s loosen the laws that 
block the way.  The anti-kickback “safe 
harbor” and Stark law exception that were 
developed to provide needed EMR toler-
ance are almost unworkable, and the fail-
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Physician ownership of hospitals questioned
 

By Andrea L. Impicciche, Esq.  
Hall, Render, Killian, 
Heath & Lyman, P.C.

On February 4, 2009 President 
Obama signed the $32.8 billion 
State Children’s Health Insurance 

Program reauthorization bill (“SCHIP”)  
into law after the United States House of 
Representatives approved the bill that same 
day. Although early versions of the SCHIP 
bill contained language that would have 
modified the federal Stark Law by amend-
ing the whole hospital exception to (i) pro-
hibit physician ownership or investment 
in hospitals without provider agreements 
in place on January 1, 2009, and (ii) limit 
expansion of existing physician owned hos-
pitals, that language was deleted during the 
legislative process.

As a result, the final SCHIP bill 
signed by President Obama did not contain 
language prohibiting physician ownership 
or investment in hospitals, nor did it pre-
vent the future expansion of existing physi-
cian owned hospitals. However, it is antici-
pated that federal law makers will continue 
to try to add language to future legislation 
to eliminate or limit physician ownership 
and/or investment in hospitals.  In fact, 
Senate Finance Committee Chairman 
Max Baucus (D-Montana) has announced 
plans to introduce a comprehensive health 
care reform bill by midsummmer, which is 
speculated to be a likely forum for restric-
tions on physician ownership.

The federal Stark Law (“Stark”) pro-
hibits a physician from referring patients 
for the provision of certain designated 
health services to entities with which the 
physician has a “financial relationship” un-
less an exception is met.   Because physi-

cian ownership or investment in a hospital 
is considered a financial relationship under 
Stark, the arrangement must meet a Stark 
exception.  Currently, Stark’s whole hospi-
tal exception allows physicians to maintain 
ownership and investment 
interests in hospitals, so long 
as the referring physician is 
authorized to perform services 
at such hospital, and the phy-
sician’s ownership or invest-
ment interest is in the entire 
hospital and not merely in a 
distinct part or department of 
the hospital.

While the future of phy-
sician ownership cannot be 
predicted, it is likely that leg-
islation amending the whole 
hospital exception by plac-
ing restrictions on physician 
ownership will eventually be 
enacted.  It is anticipated that 
such restrictions will be simi-
lar to the language proposed in the SCHIP 
bill.  The following is a summary of antici-
pated effects of an amendment to the whole 
hospital exception should future legislation 
mirror that which appeared, but was not 
enacted, in the SCHIP bill.

Existing Physician-Owned 
Hospitals Grandfathered

Hospitals with physician ownership 
and provider agreements as of a certain 
date (January 1, 2009 in the SCHIP bill), 
could be grandfathered.  However, going 
forward, such hospitals may be required 
to continually have the capacity to: (i) pro-
vide assessment and initial treatment for 
patients; and (ii) refer and transfer patients 
to hospitals with the capability to treat the 
needs of the patient involved.

Restrictions on Expansion
On the day any such legislation would 

be signed into law: (i) the percentage of to-
tal aggregate physician investment in a hos-
pital could be frozen so that the total ag-

gregate physician investment 
could not be increased in the 
future; and (ii)  the hospi-
tal’s total number of operat-
ing rooms, procedure rooms 
(including rooms in which 
catheterizations, angiogra-
phies, angiograms, and en-
doscopies are performed), 
and beds could be frozen 
and the hospital would not 
be allowed to increase such 
numbers going forward.  
However, the prohibition on 
expansion may not apply to 
emergency rooms or depart-
ments.  Should the hospi-
tal need or want to expand 
in the future, the hospital 

could apply for permission to expand on 
the hospital’s main campus, but only if it 
could meet certain conditions largely tied 
to extreme community need. 

Extensive Reporting and 
Disclosure Requirements

Physician-owned hospitals could be 
subjected to significant disclosure and re-
porting requirements, including: (i) mak-
ing an annual report containing the iden-
tity of physician owners and investors and 
the nature and extent of all ownership and 
investment interests; (ii) maintaining pro-
cedures requiring referring physician own-
ers or investors to disclose ownership or 
investment interests of both referring and 
treating physicians to referred patients by 
a time that permits the patient to make a 
meaningful decision regarding the receipt 

of care; (iii) not conditioning any physician 
ownership or investment interests directly 
or indirectly on making or influencing re-
ferrals to the hospital; (iv) disclosing the 
fact that the hospital is partially physician 
owned on the hospital’s public websites and 
public advertising; and (vii) disclosing and 
receiving signed acknowledgement from 
the patient of the fact that the hospital does 
not maintain physicians on the premises to 
provide services during all hours, if such is 
true of the hospital.

In addition, certain criteria for ensuring 
bona fide ownership and investment could 
be required.  For example hospitals would be 
prohibited from: (i) offering ownership and 
investment interests to physicians on more 
favorable terms than to non-physicians; (ii) 
directly or indirectly providing loans or fi-
nancing for any physician owner or inves-
tor; (iii) directly or indirectly guaranteeing 
a loan, making a payment towards a loan, 
or otherwise subsidizing a loan for any phy-
sician or physician group owner or investor 
related to acquiring any ownership or in-
vestment interest; (iv) making distributions 
other than in direct proportion to ownership 
and investment interests; (v) offering any 
guaranteed receipt of or right to purchase 
other business interests related to the hos-
pital including the leasing or purchasing of 
any property under the control of the owners 
or investors to physician owners; and (vi) of-
fering a physician owner or investor the op-
portunity to lease or purchase any property 
under the control of the hospital or other 
owner or investor of the hospital on more fa-
vorable terms than an individual who is not 
a physician owner or investor.

Finally, if enacted the legislation 
could require the Secretary of HHS to be-
gin conducting audits of physician-owned 
hospitals to determine any potential viola-
tions at some point in the future. 
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ure to satisfy their multiple requirements 
could lead to huge penalties.  The regula-
tors need to throw down the gauntlet and 
allow the necessary IT sharing and inte-
gration between hospitals and community 
physicians. With such an important initia-
tive and all the money flowing into it, let’s 
get the inhibiting rules out of the way and 
go full steam ahead.  

And that brings me to Stark.  Legisla-
tors would do us all a favor if they would 
take the time to comprehend the scope of 
this misbegotten law.  It is a bad statute, 
incapable of implementation on its literal 
terms, and poorly implemented to boot.  

Born out of a fear that hospitals (and other 
referred-to entities) will rain cash down 
on doctors in all sorts of nefarious ways 
despite the fact that there are other laws 
fully capable of policing such behavior, the 
Stark rules are riddled with silliness, in-
consistency, disproportionality and illogic.  
And that’s the polite description.  Stark 
is a tremendous distraction and expense 
for our nation’s health care system and 
needs to be abolished, or at least trimmed 
down considerably.  All of the experts 
agree.  Even Congressman Pete Stark has 
disavowed the very law named after him.  
Let’s not wait for a poster child on this 

law, let’s try another track.  (See Charles 
Keckler and Steve Gossman’s Stark article 
in this issue).  

One final “law” that is long overdue 
for change relates to the frozen funding 
of our dear Seven Counties Services (and 
its brother-sister MHMR organizations 
around the state).  Through the talented 
and passionate leadership of Howard 
Bracco, one of this year’s MediStar honor-
ees, Seven Counties has become a fixture 
of our society, one of the strongest and 
most reliable components of a safety net 
that weakens around it.  Congratulations, 
Howard.  Now, will somebody please ad-

dress this fine organization’s funding chal-
lenge?  No cost-of-living adjustment for 
fourteen years is a difficult pill to swallow.  
This is a situation where spending a little 
will save a lot.

Seven Counties has a service affili-
ation with St. John Center, a men’s shel-
ter located near the Louisville downtown 
medical center.  More than ever before, 
homeless shelters are in need of your sup-
port.  St. John’s will soon be kicking off a 
fundraising campaign, so please watch for 
it and please consider contributing.  And 
keep an eye for the coming debut of The 
Society of Johns. 

Reform or Re-regulation? 
Continued from page 7

While the future of 
physician ownership 
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HITECH Act encourages adoption 
of Electronic Health Records

 
By Kristen Holt 

Frost Brown Todd LLC

The Health Information Technology 
for Economic and Clinical Health 
Act or the “HITECH Act,” brings 

significant change to the health care in-
dustry and creates new momentum for the 
establishment of electronic health records, 
or EHRs.  Signed into law by President 
Obama on February 17, 2009 as part of 
the American Recovery and Reinvestment 
Act, the HITECH Act creates incentives 
for health care providers to establish EHRs 
on the front end and penalizes slow mov-
ers on the back end.  Health care providers 
are obviously concerned with cost, but they 
must also proceed with caution to protect 
patient privacy and avoid fraud and abuse 
entanglements.  This article discusses these 
issues and provides practical suggestions on 
how to implement an EHR system.  

Benefits of Electronic 
Health Records

Electronic health records are defined 
in the HITECH Act as electronic records 
of health-related information that include 
patient demographic and clinical health in-
formation that have the capacity to: provide 
clinical decision support, support physician 
order entry, capture and query informa-
tion relevant to health care quality, and 
exchange electronic health information to 
and from other sources.  

The widespread establishment of elec-
tronic health records is advantageous for 
both patients and physicians, hospitals, and 
other health care providers.  EHRs are ex-
pected to increase productivity, efficiency, 
and safety, while decreasing disparity of 
patient treatment, clerical errors, and nega-
tive patient outcomes.  

In the past, health care providers have 
resisted making EHRs a reality on a wide-
spread scale because of the considerable 
costs associated with implementation.  To 
overcome this hurdle, the HITECH Act 
now offers significant monetary incentives 
to the health care industry to jumpstart 
technological change. 

HITECH Act Provides 
Unprecedented Funding To 
Encourage Implementation

The HITECH Act allocates $17 bil-
lion for the development and implemen-
tation of electronic health record systems.  

Incentives to health care providers first 
become available as early as 2011 with phy-
sicians being eligible for between $44,000 
and $65,000, and hospitals eligible for up 
to $11 million.  The incentives are available 
on a sliding scale from 2011 to 2015, so 
health care providers will receive substan-
tially more financial assistance the earlier 
they move toward implementation.  

In order to be eligible to receive fund-
ing, a health care provider must participate 
in the Medicare program and demonstrate 
the “meaningful use of EHR technology.”  
To fit into this definition, the health care 
provider must demonstrate that it is us-
ing the EHR technology in a meaningful 
manner (for example, use of an electronic 
prescription system).  The EHR technology 
must also allow the electronic exchange of 
health information to improve the qual-
ity of health care, such as promoting cure 
coordination.  Finally, an eligible health 
care provider must submit information to 
the Secretary of the Department of Health 
and Human Services on clinical quality 
measures.

Penalties for Failure to 
Adopt EHR System

The HITECH Act not only encour-
ages health care providers to adopt EHR 
systems, but also penalizes entities for fail-
ing to do so.  For those that do not transi-
tion to an EHR system by 2015, penalties 
will be imposed through the reduction of 
Medicare reimbursement payments.  Be-
cause Medicare payments are critical to 
many health care providers, it is prudent to 
avoid such penalties if at all possible.

New Privacy Issues
The technical implementation of an 

electronic records system is not the only 
new concern for health care providers.  Ad-
ditional security and privacy responsibili-
ties are also imposed by the HITECT Act 
that extend requirements under the Health 
Information Portability and Privacy Act of 
1996, or HIPAA. Health care providers 
must now take new steps to protect indi-
viduals’ protected health information, or 
PHI.  

One major change requires that cov-
ered entities, as defined by HIPAA, pro-
vide an accounting of disclosures to patients 
in certain situations.  Previously, a covered 
entity such as a hospital or physician group 
was not required to track disclosure of pa-
tients’ PHI if the PHI was used to carry 
out treatment, payment, or healthcare op-
erations.  Because of this broad exception, 

covered entities did not need to worry about 
widespread tracking of PHI.  But under 
the HITECH Act, a covered entity that 
uses or maintains an EHR with respect 
to PHI must track any disclosure of the 
PHI if it is used for treatment, payment or 
healthcare operations.  An individual has a 
right to receive an accounting of disclosures 
during the three years prior to the date the 
accounting is requested.  For a covered en-
tity that acquires an EHR as of January 1, 
2009, the accounting requirements apply to 
disclosures made by the entity on or after 
January 1, 2014.  For all covered entities 
that acquire an EHR after January 1, 2009, 
the accounting rule applies on or after the 
later of January 1, 2011 or the date that the 
entity acquires the EHR.  The Secretary 
of the Department of Health and Human 
Services will be providing guidance as to 
the contents of these accountings in Au-
gust 2009.

The HITECH Act also prohibits the 
sale of EHRs by covered entities and “busi-
ness associates” (as defined by HIPAA).  
Such entities cannot directly or indirectly 
receive payment for any PHI unless they 
receive a prior authorization from the in-
dividual.  This prohibition does not apply if 
the sale of the EHR is for public health ac-
tivities, research purposes, treatment of the 
individual, health care operations related to 
the sale, merger or consolidation of the cov-
ered entity, payment to a business associate 
for the performance of services on behalf of 
the covered entity, providing an individual 
with a copy of the PHI, or other reasons 
determined necessary and appropriate by 
the Secretary.  The Secretary is required to 
adopt regulations to provide further guid-
ance by August 2010.  

Fraud and Abuse Concerns
In addition to privacy issues, health 

care providers must also be wary of creat-
ing fraud and abuse problems by failing to 
comply with the Stark Law and the An-
tiKickback Statute.  For example, a large 
hospital may wish to develop an EHR 
system and encourage its medical staff 
members to participate in its use.  In some 
instances, the fraud and abuse laws could 
prohibit this arrangement because a physi-
cian is referring a patient to a hospital when 
the physician has a financial interest in 
that facility.  Therefore, transactions must 
be carefully structured in order to meet a 
Stark exception and ideally to fit into an 
AntiKickback safe harbor.  

Implementation 
How can health care providers avoid 

privacy and fraud and abuse issues while 
creating, implementing and maintaining 
an EHR system?  The Joint Commission, 
a non-profit entity that accredits hospitals 
and other health care entities, issued a Sen-
tinel Event Alert in 2008 providing guid-
ance on how to safely implement health 
information technologies such as electronic 
health records.  The Joint Commission rec-
ommends that providers:
➤	 examine workflow processes and pro-

cedures for risks and inefficiencies and 
resolve these issues prior to implemen-
tation; 

➤	 actively involve clinicians and staff 
along with IT experts to plan, select, 
design and assess the EHR system; 

➤	 assess technology needs before imple-
mentation to determine how best to 
meet those needs through the EHR 
system; 

➤	 monitor the new system and address 
issues as quickly as possible; 

➤	 establish a training program and pro-
vide refresher courses;

➤	 develop and communicate policies on 
implementation, use, oversight and 
safety review;

➤	 develop a system of safety alerts to as-
sist clinicians to determine urgency 
and relevancy;

➤	 develop a system that mitigates risks;
➤	 provide an environment that protects 

staff involved in data entry from undue 
distraction;

➤	 continuously reassess and enhance 
safety effectiveness and error-detec-
tion capability, including the use of er-
ror tracking tools and the evaluation of 
near-miss events; and 

➤	 re-assess HIPAA compliance on a pe-
riodic basis.
This guidance can be used as a starting 

point by health care providers who are en-
gaging in the implementation of an EHR 
system.  However, because of the great di-
versity in structure and operation of health 
care providers, each provider will undoubt-
edly have its own unique specifications and 
qualifications for the EHR process.  

Solutions
How should health care providers pro-

ceed in developing and implementing an 
electronic health record system?  First, each 
health care provider should evaluate its indi-
vidual situation to determine whether it can 
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Court decision upholds hospital’s 
decision to report physician
   . . .and limits hospitals options in settling peer review disputes

 
By Joseph L. Ardery 
Frost Brown Todd LLC 

All too many hospitals have had to deal with a 
medical staff physician who fails to perform 
call duties promptly, is rude to patients, or 

seems to find a way, week in, week out, to get into dis-
putes with other medical staff members. 

In many instances, the hospital’s Medical Ex-
ecutive Committee (MEC) begins an investigation. 
After finding a substantial basis for one or more com-
plaints, it sets a hearing date. The physician’s lawyer 
begins to seek information about every complaining 
party. The lawyer combs the Medical Staff Bylaws to 
assure that the physician’s procedural rights are pro-
tected. The hospital and the MEC hire their own le-
gal counsel. Costs begin to rise. 

If the charges are serious, the physician may want 
to settle the case. The physician may propose surren-
dering his or her privileges as part of the settlement 
-- but only if the hospital agrees not to report the phy-
sician to the National Practitioner Data Bank main-
tained by the U.S. Department of Health and Human 
Services (HHS). 

The hospital may find the settlement offer appeal-
ing.  Preparing for and conducting a hearing takes 
much valuable time of administrative personnel and 
of the other physicians, and the nurses and staff, who 
may be necessary witnesses.  Several medical staff 
members typically must take their time to serve on the 
hearing panel. 

A settlement can save much time and money. But 
a settlement that includes an agreement not to report 
the physician may now be much harder to justify. 

The Health Care Quality Improvement Act of 
1986 (HCQIA), which created the National Practitio-
ner Data Bank, requires hospitals to report physicians 
to the Data Bank in certain specified circumstances. 
Hospitals which satisfy HCQIA’s standards, and key 
individuals who participate in their peer review ac-
tivities, are shielded from monetary damages in many 
types of legal actions which can arise out of peer re-
view disputes.  

It now appears more likely than ever that hospi-
tals which enter into certain types of settlement agree-
ments with disruptive or incompetent physicians will 
be found to have violated HCQIA’s reporting require-
ments, exposing themselves to possible damages judg-
ments and fines. 

On January 14, 2009, the United States Court of 
Appeals for the First Circuit held that a hospital had 
properly reported a physician formerly on its medical 
staff to the Data Bank. An operating room nurse had 
filed a written complaint stating that the physician had 
threatened the nurse. The hospital’s MEC temporarily 

suspended the physician’s  privileges and appointed an 
Ad Hoc Investigating Committee (AHIC).

The AHIC completed its investigative work in 
six days and reported to the MEC that the nurse 
reasonably perceived the physician’s actions as 
threatening. The MEC proposed that the physi-
cian be allowed to continue to work at the hospital 
if the physician agreed to be monitored in various 
ways and to submit to psychological evaluations. 
The physician declined the proposal and submitted 
a written resignation from the Medical Staff, which 
the hospital accepted. 

The hospital then reported the physician’s resig-
nation to the Data Bank. The physician promptly re-
quested HHS to review the propriety of the hospital’s 
making the report.  The physician wanted to “clear his 
record” with the Data Bank.  

HHS ruled, in a letter signed by the then Secre-
tary of HHS, that the hospital had properly reported 
the physician. The physician filed suit in a U.S. District 
Court, asking for a determination that the HHS Sec-
retary’s letter was incorrect. The District Court ruled 
against the physician, and he appealed to the Court of 
Appeals, which ruled in favor of the hospital and the 
HHS Secretary’s determination, in a thoughtful and 
important opinion.  

The Court of Appeals’ ruling was, in the most 
narrow sense, based on an interpretation of one word 
in the HCQIA statute -- “investigation” -- as dis-
cussed below. But it also dealt with broad policy issues. 
It quoted favorably from the HHS Secretary’s letter 
and set out its own general statements regarding the 
underlying purposes of HCQIA. 

The Court made broad statements which hospi-
tals, their MECs, and members of their medical staffs, 
should consider carefully if they ever contemplate set-
tling a dispute regarding physician conduct with the 
hospital accepting the physician’s resignation from the 
medical staff and agreeing not to report to the Data 
Bank. 

The narrow issue was the proper interpretation of 
HCQIA language requiring a hospital to report when 
it has accepted a physician’s surrender of privileges 
“while the physician is under an investigation by the 
[hospital] relating to possible incompetence or im-
proper professional conduct.” 

The physician had argued that the statutory lan-
guage did not apply because the AHIC had concluded 
its investigation before the physician submitted his 
resignation. The physician pointed out that he simply 
was not “under investigation” at the time he surren-
dered his privileges. 

The Court of Appeals rejected that argument and 
accepted the HHS Secretary’s broader view of the 
meaning of the word “investigation” as used in HC-
QIA. The Secretary concluded that the hospital’s “in-
vestigation” of the physician could not be completed 

until the hospital’s ultimate decision-making authority 
had either taken “final action” or had “formally closed 
the investigation.” The Court found ample support in 
HCQIA’s legislative history for that view and conclud-
ed that it should defer to the Secretary’s judgment be-
cause the Secretary had considered appropriate sources 
of authority and reasoned convincingly.  

The Court’s discussion of HCQIA’s legislative 
history and other factors made it clear that it would 
look unfavorably on settlements that keep private facts 
that the Congress, in enacting HCQIA, wanted dis-
closed to the Data Bank -- even if HCQIA’s statutory 
language is not completely clear. 

The Court discussed the “broad congressional 
purpose [in enacting HCQIA] to improve the deliv-
ery of health care by mandating the reporting of sig-
nificant disciplinary measures taken against physicians 
and curtailing the ability of physicians to abort inqui-
ries into potential misconduct [by surrendering their 
privileges].” 

It noted that HCQIA’s legislative history stated 
that “hospitals too often accept ‘voluntary’ resignations 
of incompetent doctors in return for the hospital’s . . 
silence about the reasons for the resignations.”

Physicians who are under active investigation or 
who are exercising their due process rights under med-
ical staff bylaws sometimes propose settlement along 
creative lines. 

They may propose that the hospital find as its “final 
action” that the physician should not be disciplined, 
with an understanding, or perhaps a written agree-
ment, that the physician will “voluntarily” surrender 
his or her privileges, and not reapply for them, after, 
and only after, that “final action.”  They may argue that 
such an arrangement does not require the hospital to 
report the physician to the Data Bank, since there is no 
“investigation” or “proceeding” underway at the time 
the physician surrenders his or her  privileges. 

Hospitals should avoid such arrangements
Given the legislative history of HCQIA and its 

broad purposes, as interpreted by HHS and the First 
Circuit Court of Appeals, if HHS finds out about the 
settlement it may seek to impose penalties.  HCQIA 
provides for a $10,000 cash penalty. It authorizes HHS 
to publish an offending hospital’s name in the Federal 
Register, and it deprives the hospital of the general 
HCQIA immunity for three years after the publica-
tion date. 

With its immunity gone, a hospital may find that 
the next difficult physician may believe that he or 
she can win a damages action against the hospital if 
it pursues a disciplinary action against the physician.  
Getting it right the first time -- not surrendering in a 
wrongheaded settlement on the key issue of reporting 
to the Data Bank -- will protect the hospital doubly 
going forward. 
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‘And The Hits Just Keep On Comin’— 
What’s On the Stark Horizon?

 
By Charles R. Keckler  

and Steven D. Gossman  
Wyatt, Tarrant & Combs, L.L.P.

The past year and a half has seen 
a flurry of Stark activity.  Since 
July 2007, CMS has published 

no less than ten sets of proposed rules, 
final rules, correction notices and imple-
mentation delays.  In case you missed 
it, there are several significant changes 
to the Stark law that take effect Octo-
ber 1, 2009 that may affect your facility 

or practice.  And if that were 
not enough, a recent decision 
by the Third Circuit Court 
of Appeals, coupled with the 
requirement that health care 
entities will soon have to sub-
mit disclosure forms regard-
ing their physician financial 
relationships to CMS, forecast 
a busy year for providers.  As 
always, when it comes to the 
Stark law, preparation is key.  
Now is the time to review 
physician arrangements and 
determine whether restructur-
ing is required.

The following modifications, con-
tained in the Hospital Inpatient Pro-
spective Payment System final rule for 
fiscal year 2009, will be effective Octo-
ber 1, 2009.

Definition of Entity.  CMS ex-
panded the definition of “entity” to 
include both the entity that presents 
a claim for a designated health ser-
vices (“DHS”) to Medicare as well as 
the person or entity that performs the 
DHS (even if another entity presents 
the claim).  Previously, the term “en-
tity” referred simply to the person or 
entity that “furnished the DHS” (which 
meant the person or entity reimbursed 
by CMS).  As a result of the change, 
any physician or group that provides 
inpatient or outpatient hospital ser-
vices “under arrangement” will now be 
considered an “entity,” even if the phy-
sician or group does not submit a bill 
to Medicare.  Therefore, any physician 
with an ownership or compensation re-
lationship with the “under arrangement 
entity” may not refer to the entity un-
less a Stark exception is met.  CMS’s 
expansion of the term “entity” is the 
subject of a lawsuit filed in the District 

of Columbia in September 2008 alleg-
ing that the new definition is contrary 
to Congressional intent, arbitrary and 
capricious, and illegal.  The case, Colo-
rado Heart Institute v. Leavitt, is being 
closely watched by many as its outcome 
will determine whether the definition is 
revised further, or enforced as written.

Percentage Based Compensa-
tion.  CMS revised the language in 
several Stark exceptions (rental of office 
space and equipment, fair market value 
compensation and indirect compensa-
tion) to provide that compensation for 
the rental of office space or equipment 
may not be based on a percentage of 
revenue raised, earned, billed, collected 
or otherwise attributable to the ser-
vices performed or business generated 
in the office space or using the equip-
ment.  This prohibition does not extend 
to percentage based compensation for a 
physician’s personally performed ser-
vices or non-professional services (such 
as management or billing services).  The 
rule change affects all leases inasmuch 
as the final rule does not provide for 
the grandfathering of existing arrange-
ments.

Unit of Service (“Per Click”) Lease 
Arrangements.  In a similar fashion, 
CMS changed the space and equipment 
lease exception, the fair market value ex-
ception and the indirect compensation 
exception to provide that compensation 
for space or equipment leases cannot be 
determined using a formula based on per 
click rental charges to the extent that 
such charges reflect services provided 
to patients referred between the parties.  
For example, the change prohibits per 
click payments to a physician-lessor to 
the extent that such payments reflect ser-
vices provided to patients referred by the 
physician-lessor to the lessee.  Like the 
percentage based compensation changes 
above, this change does not grandfather 
existing arrangements.

Disclosure of Financial Relation-
ships Report.  CMS also recently revised 
the audit forms (i.e. Disclosure of Finan-
cial Relationships Report (“DFRR”)) 
that will be used to investigate the in-
vestment, ownership and all other finan-
cial arrangements between physicians 
(or their immediate family members) 
and hospitals to determine Stark law 
compliance.  Once approved by the Of-
fice of Management and Budget, the “go 
live” date for the new forms is expected 

soon thereafter.  Providers should note 
that, effective January 1, 2009, fiscal in-
termediaries and carriers have been in-
structed to use Claim Adjustment Rea-
son Code No. 213 (“CARC 213”) when 
a claim is denied because a physician (or 
his/her immediate family member) has 
a financial relationship with a hospital 
that does not comply with the Stark law.  
One might safely assume that the infor-
mation needed to support such a CARC 
213 denial may come from a facility’s 
DFRR.  Facilities should take steps now 
to determine how their DFRR might 
read and how their physician relation-
ships will fare under Stark scrutiny.  

U.S. ex rel. Kosenske v. Carlisle 
HMA, Inc.  We share a cautionary tale 
from the Third Circuit Court of Ap-
peals (covering Pennsylvania, New Jer-
sey and Delaware) that is one of the first 
appellate decisions to analyze the Stark 
law.  In Kosenske, the Court found the 
exclusive services agreement between a 
hospital and an anesthesiology group to 
be noncompliant with the Stark law be-
cause it did not expressly cover services 
provided at locations other than the 
hospital’s physical location.  The Agree-
ment (entered in 1992) did not contem-
plate services that were subsequently 
provided by the group at a pain clinic 
established by the hospital in 1998.  In 
fact, the Agreement contemplated en-
tering into a separate agreement under 
such circumstances.  The Court also 
held that because the pain clinic did 
not exist at the time the Agreement 
was executed, the “arms’ length” ne-
gotiations between the parties in 1992 
did not necessarily establish the fair 
market value of the remuneration (ex-
clusivity rights and use of office space, 
equipment and staff) provided for the 
services at the pain clinic six years lat-
er.  Although the case’s reasoning and 
outcome have some experts scratching 
their heads, Kosenske demonstrates 
how some courts might review common 
health care arrangements through the 
prism of the Stark law.

Given the impending effective 
date of the Stark law changes discussed 
above, as well as the upcoming DFRR 
initiative, providers should undertake a 
comprehensive review of the financial 
relationships that exist between physi-
cians and DHS providers and, as neces-
sary, take steps to restructure noncom-
pliant relationships. 

Healthcare Law

Providers should undertake a 
comprehensive review of the 

financial relationships that exist 
between physicians and DHS 

providersand, as necessary, 
take steps to restructure 

noncompliant relationships. 
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The State of Healthcare:
New Legislation Requires 

Kentucky Insurers to Cover 
Colorectal Cancer Screenings

 
By Kentucky Lt. Governor Dr. Daniel Mongiardo

Florida is a great place to visit and 
vacation: just ask the thousands of 
Kentuckians who travel there each 

year to enjoy the white sand beaches and 
ocean views.  But for some Kentuckians, 
heading south has taken on a completely 
different—and dangerous—meaning.

It’s no secret that in some areas of Ken-
tucky the appetite for prescription drugs 
has become insatiable: in Appalachia alone, 
the rate of prescription drug abuse is twice 
the national average, doubling between 
2000 and 2004. Kentucky leads the nation 
in the use of painkillers for non-medicinal 
purposes, with many of these addicts and 
drug traffickers travelling great distances 
to acquire drugs for use or resale.  

With only 12 states now lacking con-
trolled narcotic prescription monitoring 
laws—Florida among them—they have 
become popular destination sites for traf-

ficking controlled substances from these 
locales to other states. In turn, the Com-
monwealth’s close proximity to Florida is 
creating a precarious relationship with the 
state that is impacting communities from 
the mountains to the coastline. 

In November 2008, the Lexington 
Herald-Leader tackled this growing prob-
lem head on by calling public attention to 
an illegal drug ring involving hundreds of 
Kentuckians. The story profiled a Florida 
physician and ten Kentuckians who were 
recently convicted of acquiring power-
ful painkillers from a Florida clinic, only 
to return to Kentucky to sell the pills on 
the streets. Potential profit per month for 
these illegal, interstate drug traffickers can 
average around 6400 dollars. While raising 
public awareness is a step in the right direc-
tion, more concrete action must be taken to 
reverse this alarming, dangerous trend. 

As far back as 1998, Kentucky realized 
the severity of prescription drug diversion 
and “doctor shopping,” the term commonly 
used for visiting multiple doctors to acquire 
numerous prescriptions for the same ailment. 
These two practices—which remain all too 
common in our state—are directly harmful 
not only to individuals but to families and 
communities across the Commonwealth. 

In response to this, Kentucky created 
the Kentucky All Schedule Prescription 
Electronic Reporting (KASPER) system. 
KASPER became one of the first pro-
grams in the nation to provide physicians, 
pharmacies and law enforcement with elec-
tronic data on controlled substance pre-
scriptions.  KASPER has greatly restricted 
the practice of visiting multiple physicians 
for prescriptions and has had a profound, 
positive impact on decreased drug traffick-
ing both within the commonwealth and 
between Kentucky and neighboring states 
that have developed their own drug moni-
toring programs.

Yet instead of resting on these success-
es, Kentucky must continue to curb the drug 
pipeline into the Commonwealth across 
other state lines, beginning with Florida. 

Twice in recent years the Florida leg-
islature has tried and failed to pass legisla-
tion establishing a prescription monitoring 
program. However, 2009 is poised to be 
the year when this important legislation 
finally succeeds, with multiple bills in the 
Florida House and Senate taking aim at 
this pressing issue. 

Along with the Kentucky Office of 
Drug Control Policy and the Inspector Gen-
eral of the Cabinet for Health and Family 
Services, I am working closely with Florida 
health officials to help make a prescription 
monitoring legislation a reality. I have high 
hopes that this legislation will be made into 
reality within the near future. Too many 
lives are being lost to this epidemic both in 
Florida and at home in Kentucky.

The importance of increased, inter-
state communication through technological 
means is imperative not only for drug traf-
ficking, but for all areas of healthcare. This is 
why, in Kentucky, we are currently working 
to develop a national model for the creation 
of an electronic healthcare—e-health—
network. I expect the KASPER program, 
Florida’s potentially similar system and the 
larger e-health network in the common-
wealth to not only save lives and reduce the 
cost of healthcare, but also improve the qual-
ity of life for citizens day in and day out. 

With KASPER—a proven and effec-
tive prescription monitoring program—as a 
model, Florida has the opportunity to put 
in place this legislative session a life-sav-
ing prescription drug monitoring system. 
Tracking these prescriptions and stopping 
interstate doctor shopping can be accom-
plished between Florida and the Common-
wealth. I hope to provide all the support I 
can, both as Lieutenant Governor and as a 
medical doctor, to raise awareness about the 
importance of this initiative. This vicious 
cycle can—and must—be stopped. 
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Norton Healthcare announces Norton Neuroscience Institute –

a new center for neuroscience excellence.

Neurosurgical Institute of Kentucky (NIKY) represents the initial physician group in Norton Neuroscience Institute.

L to R seated: Dr. Steven Reiss, Dr. Christopher Shields, Dr. George Raque Jr.  

L to R standing: Dr. Thomas Moriarty, Dr. John Harpring, Dr. Wayne Villanueva, Dr. Todd Vitaz, Dr. Joseph Finizio 

As a health care leader in our community, Norton Healthcare is now making a major advancement in the treatment of neurological 

and certain spinal disorders. By joining with the region’s largest neurosurgery practice, Neurosurgical Institute of Kentucky (NIKY), 

and adding several new neurosurgeon specialists, the new Norton Neuroscience Institute has been created. Established to be 

a regional and national leader in treatment, research and academic training for all adult and pediatric neuroscience disciplines, 

it is already well on its way to achieving a five-year goal of national recognition as a top 10 neuroscience program. To find out 

more about this major initiative, visit NortonHealthcare.com/nni.
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By Doug Heisler 

Parsons 

Significant changes in the way that 
hospital projects are delivered are un-
derway.  Owners are more frustrated 

with budget overruns and revised sched-
ules than ever before.  Waves of change or-
ders and claims plague many projects.  In 
fact, healthcare projects, as a percentage, 
experience more claims and lawsuits than 
most other types of construction.  Why?  
Projects don’t start out that way – usually 
the team begins a project working together 
toward a seemingly common goal.

Looking back over time, most projects 
utilized a design-bid-build approach.  In 
this method, the Owner selects an Archi-
tect that completes all the drawings and 
specifications for the building.  The docu-
ments are issued to Contractors that provide 
the Owner a price or bid to build the proj-
ect.  The Owner selects a Contractor based 
on low price that proceeds to construct the 
facility.  The Architect and Engineers have 
no contractual relationship with the Con-
tractor or any Subcontractors.  No set of 
drawings is perfect and changes are initi-

ated by the Owner, Architect, Contractor 
or outside agencies and the finger-pointing 
begins, resulting in walls being erected be-
tween all team members.

Over the past few years, Owners 
have been searching for new contractual 
arrangements for the delivery of projects 
that eliminate the “bunker” mentality of 
the participants.  Owners want a new way 
to do projects where the goals of all players 
are really more closely aligned.

One of the initial efforts was the 
adoption of a process called design/build.  
This concept had the owner contract-
ing with one entity to provide design and 
construction (usually a Contractor with 
an architectural team in-house or a JV of 
a Contractor and Architectural firm).  It 
is utilized frequently in the construction 
market today and has been successfully 
adopted for medical office buildings and 
the like.   It typically allows upfront pric-
ing, which makes it even more attractive.  
However, a hospital is an extremely com-
plex building with numerous stakeholders 
involved in design decisions (Physicians, 
Administrators, Department Heads, etc.)  
Frequent disagreements arise when, for 
instance, the hospital thinks it’s getting 
20 outlets in the OR and the design/build 

contractor only included 10 in their pric-
ing.  Due to the complexity of the facil-
ity, a two-phase process is usually required 
for a successful design/build project.  The 
Owner employs an Architect (separate 
from the design/build team) to prepare 
preliminary documents that define all the 
details as mentioned above, but still allow 
the design/build team the freedom to de-
velop a cost-effective design that meets the 
Owner’s needs.  This second package of 
the final design is referred to as Phase 2.

During recent times, the two contract-
ing methods outlined above have spawned 
even more deviations.  One system that be-
gan on the west coast is Integrated Project 
Delivery (IPD).  Under this method, the 
Contractor, Architect and Engineer all sign 
the same contract with the owner and con-
tractually agree to the same goals and de-
grees of risk.  Several projects utilizing this 
method are under construction, but none 
have been completed.  The AIA and Con-
tractor groups are trying to agree on terms 
and conditions to develop standard contract 
forms.  As of now, the jury is still out.

An even more recent effort in project de-
velopment is “bundling”.  At present, this is a 
rather informal term used when the Program 
Manager, Contractor, major Subcontractors, 

Architect and Engineers align themselves 
as a “bundled” team.  Sometimes, they are 
joined in a joint-venture arrangement and 
sometimes it’s a more informal agreement 
to work together.  The premise is to put to-
gether a team of players that have worked to-
gether on successful projects in the past and 
agree to work as a structured team to help an 
Owner design and construct his project at a 
lower cost and with less conflict between the 
members.  There is at least one hospital com-
pleted under this format with several more in 
the RFP or design phases.

So, the project development process is 
getting even more confusing and no one 
method is predominant.  As in past years, 
the best advise is to have someone inside or 
outside the Owner’s organization be com-
mitted full-time directing and managing 
the project.  Overseeing a complex hospi-
tal project is not a side-line job or hobby.  
Check out past projects – not just the ref-
erences on a resume. Make sure all team 
players have significant healthcare project 
experience – not just the company, but the 
specific individuals.  And finally, work 
with who you know and trust.

Does that insure a successful project?  
No!  But it gives you a much better chance 
than a lot of other alternatives. 

Changes in hospital delivery room design
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DEALER LOGO

PUT CONTROL IN THE HANDS OF THE PATIENT
The Nurture research team spent many hours observing many patient rooms 
around the country and found that giving patients control and ownership of  
their surroundings is key towards creating an environment conducive for healing.
The flexible and evolvable foundation of Opus Casegoods seamlessly integrates 
new technology into the patient room, putting the patient back in control.

To learn more about Opus casegoods, visit nurturebysteelcase.com.

THE PATIENT / CAREGIVER / PARTNER IN CARE ROOM

 
By Brian A. Veeneman 

Hall, Render, Killian, 
Heath & Lyman, P.C.

While some projects may have 
a larger price tag or involve 
more parties, the contractual 

relationships formed during any health-
care facility construction project are 
similar. The key to protecting your entity 
is understanding your construction con-
tracts and how they relate to each other. 
Have a construction law attorney review 
your contracts to ensure your interests are 
protected and the contracts are compat-
ible.

When undertaking a construction 
project, health care facilities and physi-
cian practices will typically enter into be-
tween one and three major contracts: 

1. Program manager/consultant con-
tract.  Oftentimes a health care facility 
will engage a program manager or con-
sultant to oversee and manage the proj-
ect and the owner’s relationship with 
the architect/engineer and the general 
contractor / construction manager. This 
manager/consultant is typically an entity 
or individual with construction industry 
experience that will act as an owner’s rep-
resentative to ensure the owner’s interests 
are best protected and the project is com-
pleted as desired.  

This type of representative is not al-
ways necessary depending on knowledge 
and abilities of the health care facilities’ 
employees. This function is oftentimes 
handled in-house for larger health care 
organizations. However, if no one in your 
organization has any construction indus-
try experience, it may be beneficial to hire 
a manager/consultant. If you do, be sure 
to sign a contract outlining in detail the 
duties and responsibilities of the man-
ager/consultant.

2. Architect/engineering contract. 
Whether or not a Program manager is 
hired or someone in-house is utilized, the 
owner will enter into a contract with an 
architect or engineer to begin to concep-
tualize your project. The construction in-
dustry oftentimes utilizes standard con-
tracts known as AIA (American Institute 
of Architects) contracts or Consensus 
DOCS contracts. While use of an AIA 
contract or Consensus DOCS contract is 
not mandatory, many entities in the con-
struction industry use these sets of con-
tract documents. Whether AIA, Con-
sensus, or any other contract document is 
used, be sure to have an experienced con-
struction attorney review your contract to 

ensure your interests as an owner are pro-
tected and the contract does not conflict 
with the specific laws of your state.

3. General contractor or construction 
manager contract.  A general contractor 
or construction manager is the entity that 
actually completes the construction of 
your project. While not always the case, 
typically, the architect/engineer will 
draft or provide a contract for the general 
contractor or construction manager to 
execute. This contract is usually an AIA 
contract or a Consensus DOCS contract 
as well. However, it is extremely impor-
tant for the project owner to understand 
this contract and ensure this document 
is compatible with your other project 
contracts. This contract should also be 
reviewed by an experienced construction 
lawyer. 

4.  Design / Build Contract.  There 
is an alternative available to the above 
contract scenario. If desired, an owner 
can combine the Architect/engineering 
contract with the General contractor or 
construction manager contract, and con-

tract with one entity to design and build 
the project. This scenario is referred to 
as a Design/Build scenario. This option 
has benefits, as well as potential pitfalls, 
which should be discussed with potential 
design and construction professionals, as 
well as your construction lawyer.

Eight Critical  
Contract Provisions

There are several important provi-
sions in construction contracts may be 
overlooked without an experienced eye. 
These include, but aren’t limited to: 
➤	 The Scope of the Work;
➤	 Compensation and Payment Sched-

ules;
➤	 Substantial and Final Completion;
➤	 Changes, Delays, Time Extensions, 

and Delay Damages;
➤	 Suspension, Termination, and the 

Notification Process;
➤	 Limitations of Liability;
➤	 Indemnification, Insurance, and 

Bonding; and
Continued on page 26

It is extremely important 
for the project owner to 

understand [construction 
manager] contract and 

ensure this document 
is compatible with 
your other project 

contracts. This contract 
should also be reviewed 

by an experienced 
construction lawyer. 

Health care facility construction contracts
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Now, digital x-ray is clearly  
affordable for private practice
With the latest technology in your office you could: 

 
 

 

Our turnkey solutions can include build-out.
 

 

Put our Healthcare Information Technology (IT) division to work for you. 
 

 

The future is filmless. We can get you there now.  
 

Call 636-0487 today to schedule  
your free ROI analysis.

11430 Watterson Court · Louisville, Kentucky 40299 · Telephone 502.636.0487 · Fax 502.636.0489
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By Thomas J. Hammer 

Luckett & Farley  
Architects & Engineers

While yesterday’s healthcare fa-
cilities were designed to pro-
tect the health of America, in 

many ways it has done just the opposite. 
Thinking green can help it turn down the 
road to recovery.

To begin this healing process there 
must be development and incorporation of 
sustainable design initiatives, implemen-
tation of building construction standards, 
and an establishment of building opera-
tional practices. 

There’s no doubt going green in 
healthcare will be challenging at best for 
many hospitals as they begin to rebuild 
and retrofit older facilities with antiquat-
ed infrastructures. Luckett & Farley has 
seen these challenges and has met them 
head on.

We know that as many healthcare 
organizations begin taking on sustainable 

design initiatives, they face many unique 
challenges. Issues such as 24/7 opera-
tions, extremely high energy and water use 
intensity, chemical use for maintaining 
antiseptic conditions, infection control 
requirements, and an array of formidable 
regulatory requirements, each posing sig-
nificant obstacles to the implementation 
of currently accepted green principals. But 
with these challenges also come opportu-
nities.

Evidenced based design principals 
show that the environmental improvements 
made with sustainable buildings, such as 
introducing more natural light, creating 
meditation areas and “healing gardens,” can 

have a direct impact on a patient’s length 
of stay, lessens the reliance on medications, 
and can significantly reduce physical and 
mental stress.

Even though the healthcare industry 
contributes to the problem, it has demon-
strated that it can be part of the solution. It 
is an industry with massive buying power, as 
well as the value it places on health as part 
of its core mission. It has forced a shift in 
the market place towards more sustainable 
products and practices. For instance, cancer 
treatment centers are being built without 
materials linked to cancer, health clinics are 
now free of chemicals that trigger asthma, 
and many hospitals are now serving fresh 
food grown by local farmers. There was also 
a time when hospital patients became even 
sicker just from being hospitalized. How-
ever, with enhanced infection control prac-
tices and increased indoor air quality, this 
trend is declining.

Building sustainability aligns with 
most of the health care industries broader 
goals by promoting the health of its build-
ing occupants and surrounding commu-
nity. High-performance green buildings 

will cultivate a healing environment for its 
patients as well as more comfortable and 
productive workplaces for the staff. They 
also provide clear business benefits by re-
ducing energy use and lowering operating 
costs over the lifetime of the building.

Since historically the health care 
industry has been part of the problem, 
we have the opportunity as design pro-
fessionals to play a significant role in 
helping to form the language for high 
performance healing environments and 
highlight the associated health benefits. 
Through our collaborative efforts, and the 
incorporation of sustainable design prin-
cipals we employ, we will play a small role 
in improving patient care, encourage the 
healing process and protect the health of 
America. 

Thomas Hammer is an architect who special-

izes in healthcare planning and design ser-

vices and is a LEED Accredited Professional 

that practices sustainable design initiatives for 

Luckett & Farley Architects and Engineers in 

Louisville, KY.  He may be contacted at tham-

mer@luckett-farley.com.

The need for green in healthcare
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New healthcare workspace solution helps caregivers get in SYNC™
 

By Holly Tompkins 
Medscapes by ORI

Next time you’re on an inpatient 
care floor in your local hospital 
– take a moment to really watch 

what’s going on behind and around various 
caregiver workstations.

You might see computers crammed 
into tight spots, nurses creating tempo-
rary workstations wherever they can and 
impromptu meetings clogging busy path-
ways.

And if you ask caregivers about their 
work environments, many might say that 
they serve their needs well -- without giv-
ing much thought to the dozens of work-
around solutions they’ve put into place and 
have since become rote.

Over time the advent of new technol-
ogies and treatments, fluid staffing models 
and unrelenting pressure to do more with 
less had dramatically impacted caregivers. 
Nurses, doctors and other caregivers are 
forced to adapt and conform many criti-
cal processes to insufficient existing work-
spaces.

Nurture by Steelcase and HDR ar-
chitecture came together in 2007 with a 
goal of creating a completely new type of 
healthcare workspace – flexible, modular 
workstations that conform to and fully 
support the way caregivers work today. 

The result, SYNC™, addresses the 
emerging needs of caregivers and clinical 
environments by seamlessly connecting 
people-to-technology and people-to-peo-
ple work processes. Whether in a central-
ized or decentralized, new construction 
or retro-fit environment, SYNC caregiver 
stations offer highly flexible and customi-
zable ergonomic solutions that embrace 
ever increasing technology demands. The 
product is designed to be reusable – it eas-
ily adapts and moves so that change over 
time can be accommodated both for func-
tion and location.   

Supporting People and Technology
Primary field research prior to the 

product design phase resulted in some key 
insights:
➤	 Connecting / Collaborating – Care-

givers (doctors, nurses, pharmacists, 
social workers, psychologists, etc.) of-
ten work in pairs or small groups.

➤	 Bonding – Caregivers have a need and 
desire to work together. Working to-
gether is a morale booster.

➤	 Technology (Current and Future) -- 
Effective technology reduces errors 
and supports the increase in patient 
load.

➤	 Workflow – Caregivers have different 

workflows due to evolving best prac-
tices and increased technology.

Based upon those insights, there were 
a number of criteria that heavily influenced 
the design of SYNC:
➤	 Accommodate two people working 

side by side and sharing information
➤	 Allow for flexing – working alone or 

in a group
➤	 Give technology a seat at the table
➤	 Make it an ergonomic solution
➤	 Allow for sitting and standing work
➤	 Minimal footprint
➤	 Provide easy access to power
➤	 Accommodate wire and utility man-

agement
➤	 Accommodate lighting
➤	 Modular / reconfigurable
➤	 Adaptable to fit in the field
➤	 Easy to clean and easy to clean 

around
➤	 Functional and Flexible

SYNC addresses the needs of cen-
tralized and de-centralized planning and 
provides uniquely shaped variable height 
work surfaces with a structure that is an-
chored to the floor. The height choices 

support a range of workers and tasks, 
while the shapes support the team-based 
work process. The structure accommodates 
computers and utilities in a way that hides 
them, creating a very clean solution with 
tool-less access.  

In centralized spaces, SYNC ad-
dresses the needs of several caregivers all 
working together in the new technology-
rich healthcare environment, through the 
use of uniquely designed multi-user work 
surfaces and the flexible accommodation 
of technology.

Durable and Sustainable
Nurture understands the demands 

that a 24/7 environment places on prod-
ucts and tests to BIFMA and appropriate 
healthcare standards to insure long-term 
viability.  SYNC is constructed of mate-
rials that withstand the rigors of cleaning 
agents found in healthcare environments 
and designed with infection control in 
mind (e.g. seamless work surfaces).

SYNC’s steel structure provides a high 
recycled and recyclable content. Choices 
are available for “green” solid surfacing to 
give customers choices.  SYNC will also be 

Continued on page 26

Whether in a centralized 
or decentralized, new 

construction or retro-fit 
environment, SYNC caregiver 

stations offer highly 
flexible and customizable 
ergonomic solutions that 
embrace ever increasing 

technology demands. 

We’re experts in 
comfort, safety & e�ciency.
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By David Ratterman 

Stites & Harbison PLLC 

I had made a conscious decision to 
relegate YouTube, Facebook, and 
text messaging to my children and 

grandchildren. But at a recent dinner 
with a client’s VP of Communications I 
learned about something called Linked-
In, which, we were told, has become the 
Facebook of business.  Those of us under 
50 and/or not yet ready to retire should 
be networking on LinkedIn or we will 
be left behind.  Be there or be square.

The same is true if you are respon-
sible for planning, designing, building 
or operating medical facilities.  Faster, 
greener, cheaper, and more flexible 
technology and approaches to project 
delivery have provided a new way of 
doing business. The results reported so 
far: better health care facilities, on line 
25% sooner, at an in-place cost reduc-
tion of up to 25%. Owners who resist 
adjusting business relationships to al-
low full application of these tools will 
be left behind…be there or be square.

There is far more to this topic than 
can be covered in this column; but here 
are a few new terms (in addition to 
LinkedIn) to get you started: 

“BIM” (Building Information 
Modeling). A system of “federated” 
[linked], 5-dimensional, electronic 
models applied to facilitate “inte-
grated” conceptual planning, design, 
construction, and operation of new or 
renovated medical facilities. 

“IPD” (Integrated Project De-
livery). A non-traditional commercial 
and legal approach to structuring the 
relationships among facility owner, 
planner, designer, constructor, and 
operator.  Major participants are se-
lected and brought together as early 
in the planning and design process as 
possible; sometimes before concepts 
are finalized and budgets established.  
IPD (or one of its variants under a dif-
ferent name) is necessary to optimize 
the benefits that can be derived from 
use of BIM and related technology. 

BIM and IPD allow for greater 
flexibility in project planning and de-
sign and faster, less costly, construction. 

The facility owner can utilize a model 
properly-developed during the design 
and construction process for more ef-
ficient building maintenance and sys-
tem operational purposes.  These con-
cepts have been successfully applied to 
medical facilities in California, Illinois, 
Louisiana, Maryland, and Michigan.

Lanny Flynn, P.E., S.E., explains 
the application of BIM and IPD to 
hospital design as follows:

“The primary focus of hospitals is 
patient care, which demands intense 
medical, mechanical, and electrical 
systems with very rigid architectural 
requirements …efficient staff circula-
tion and patient flow, acuity-adaptable 
rooms, patient and family friendly 
spaces, and integration of infrastruc-
ture.  Also required are levels of trans-
parency as well as stringent vibration 
criteria for sensitive equipment and 
procedures.  The structure must sup-
port all these demands and be flexible 
enough to change rapidly.  As hos-
pitals bring in new technologies and 
adjust patient care strategies, both the 
design and the structure as-built must 
be able to easily morph to make future 
modifications possible.  

“However, while hospitals are 
about patient care, the financial part of 
the operation is equally important.  If 
the facility is not successful financially 
it can’t deliver the best patient care. 
The design must be adaptable to fast 
track construction.  The shorter the 
construction cycle the faster the facil-
ity can begin treating patients.  

“We use a BIM delivery system 
for all of our hospital designs because 
of the benefits it provides in coordinat-
ing the intense systems and architec-
tural requirements imbedded in mod-
ern healthcare design.”

This view from the designer’s chair 
has been confirmed with a similar view 
from the facility owner’s chair. In a pa-
per to be released in 2009, The Con-
struction User Round Table concludes:

“The rapidly accelerating growth 
of IPD and BIM is driven by an ac-
cumulation of incremental successes 
achieved by individual project teams, 
which in turn is creating an interna-
tional groundswell of adoption and 
refinement.”  

Green design for healthcare facilities
 

By Carol Blevins Ormay 
CMTA Engineers 

Sustainable or “green” design is the new 
standard for the architecture, engi-
neering and construction industry.  

Green design can be interpreted in different 
ways, but it basically comes down to two na-
tional benchmarks:  ENERGY STAR® and 
Leadership in Energy and Environmental 
Design (LEED®) certification.  Architects, 
engineers, construction companies and 
building owners around the country are em-
bracing sustainable design; however, health 
care still lags behind other industries when 
designing and building green facilities.

Why has health care not adopted 
green design in the same way that higher 
education and K – 12 schools have?

First, hospitals see themselves as en-
ergy hogs that can’t go on a diet without 
compromising quality.  Hospitals are open 
24 hours a day, 365 days each year.  Hospi-
tals have special requirements regarding air 
flow in patient areas and surgical suites.  

Second, the perception is that going 
“green” is too expensive for hospitals.  This 
belief is not only held by health care lead-
ers, many building owners don’t consider 
sustainability because they hear that it adds 
five to eight percent to construction costs.

It is true that hospitals are energy hogs; 
however, that doesn’t mean that energy use 
cannot be managed more efficiently.  There 
are currently 80 hospitals in the U.S. that 
are designated as ENERGY STAR fa-
cilities.  These ENERGY STAR hospitals 
operate 30 percent more energy efficiently 
than other similar U.S. hospitals.  

Earning an ENERGY STAR is 
based on submitting data from 12 months 
of actual energy bills and calculating the 
kBtus/square foot/per year that the facil-
ity uses.  The kBtu figure includes all en-
ergy usage and provides a single data point 
which is easy to benchmark and compare.  
On average, most hospitals use between 
185 - 200 kBtu/sf/year. 

How can hospitals reduce their energy 
use?  If building a new “green” hospital is not 
in the picture, there are some actions hos-
pitals can take.  First, hospital leaders can 
go to the ENERGY STAR Web site and 
complete a Target Finder.  The Target Find-
er benchmarks the hospital’s energy use in 
kBtu/sf/year and provides a starting point.  
Second, the American Society of Health-
care Engineers (ASHE) recommends a me-
chanical and electrical assessment. Again 
this is a benchmarking process to determine 
the most cost effective areas to improve.  
Third, according to Health Facilities Man-

agement (2006 Energy Survey), bringing in 
an engineering firm to ensure that cooling 
and heating equipment is calibrated prop-
erly should bring a return on investment in 
two years or less.  Fourth, installing energy 
efficient lighting is also an effective, afford-
able method of reducing energy use.  Fi-
nally, educating the staff about energy use 
and how individuals can make the hospital 
operate more energy efficiently.

Investing in an energy audit or energy 
efficient lighting is an additional cost; how-
ever, hospitals recoup the expense fairly 
quickly.  According to energystar.gov, every 
dollar a nonprofit health care organization 
saves on energy is equivalent to generating 
$20 in new revenues for the hospital.    

If you are considering new construc-
tion, it is not true that “going green” is 
more expensive.  Ken Seibert, PE, LEED 
AP, President of Louisville-based CMTA 
consulting engineers, says that ENERGY 
STAR or LEED Certified status can be 
achieved for no additional construction 
costs.  The key is to set an energy goal or a 
LEED target early in the design process; 
these goals are just as important as a bud-
get.  When the energy goal or LEED tar-
get is determined in the schematic design 
phase, systems to meet that goal can be 
seamlessly integrated into the design.

For example, using a geothermal heat-
ing and cooling system can be less expensive 
that the traditional water cooled chillers, 
cooling towers and steam boilers.  In ad-
dition, mechanical rooms are not required 
with geothermal systems so that square 
footage can be eliminated from the design.  
Mr. Seibert compared two recently designed 
facilities (one with geothermal and one with 
the traditional systems), and noted there 
was a difference of $3 per square foot:  geo-
thermal facility $34/sf and traditional facil-
ity $37/sf.  The energy efficient geothermal 
systems will not only save first cost, but will 
save in annual energy costs.  The geothermal 
facility is targeted to operate at 135 kBtu/sf/
yr, which is considerably less than the hospi-
tal average of 185 – 200 kBtu/sf/yr.

The new geothermal health care facil-
ity that Mr. Seibert referenced is also tar-
geted to be a LEED Silver facility.  As the 
project begins construction, the facility has 
37 LEED points.  Mr. Seibert commented 
that if building owners use an integrated 
design process that focuses on energy effi-
ciency, the Energy and Atmosphere points 
and the Indoor Environmental Air Quality 
points are easy to achieve.  

Health care has been slow to embrace 
energy efficient design.  However, the two 
main excuses – it can’t be done because of 
excessive energy use or that it’s too expen-
sive – no longer exist. 

Healthcare Architecture

New technology leads to cheaper, 
greener, healthcare facilities
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both prior to as well as during the term of 
employment or contractual relationships.  If 
a health care provider employs or contracts 
with an excluded party, the hiring provider 
may be subjected to another weapon in the 
OIG’s cache – a Civil Monetary Penalty 
(“CMP”).  Specifically, the offending party 
can be liable if an excluded individual or 
entity renders services reimbursed, directly 
or indirectly, by a Federal health care pro-
gram.  CMPs of up to $10,000 for each 
item or service furnished by the excluded 
individual or entity and submitted for Fed-
eral program reimbursement, as well as an 
assessment of up to three times the amount 
claimed and program exclusion may be 
imposed.  For liability to be imposed, the 
statute requires that the provider submit-
ting the claims for health care items or ser-
vices furnished by an excluded individual 
or entity “knows or should know” that the 
person was excluded from participation in 
the Federal health care programs.  

The stated purpose of the exclusion 
remedy is to protect government sponsored 
health care programs from fraud and abuse, 
and to protect the beneficiaries of those 
programs from incompetent providers and/
or from receiving care that is of poor qual-
ity or otherwise inappropriate.  Based on 
the intent in which the authority is based, 
it is not surprising that exclusion can flow 
from a wide range of misconduct.  

There are two types or categories of 
exclusion, mandatory and permissive.  
Generally speaking, whether misconduct 
results in mandatory or permissive ex-
clusion, depends on the nature and dis-
position of the underlying conduct.  It is 
critical that providers and others directly 
or indirectly involved in the delivery of 
health care goods and services understand 
that - under both categories - the term 
conviction is defined very broadly.  Spe-
cifically, under Section 1320a-7 conviction 
includes, among other things, expunged 
judgments, pleas of nolo contrendere, as 
well as participation in first offender, de-
ferred adjudication, or other arrangement 
or program where judgment or conviction 
has been withheld. 

With this in mind, there are five rather 
expansive grounds under which mandatory 
exclusion must be applied, including con-
viction of program-related crimes, convic-
tion relating to patient abuse or neglect, fel-
ony conviction relating to health care fraud, 
and felony conviction relating to controlled 
substance.  By definition, mandatory exclu-
sion means that OIG has no discretion in 
applying the remedy.  In other words, if a 
qualifying condition is triggered, the indi-
vidual or entity must be excluded.  

Mandatory exclusions carry a mini-
mum term of five years, ten years for those 
convicted of two mandatory exclusion of-
fenses and permanent exclusion applies to 
those who have been convicted on three 
or more occasions of mandatory exclusion 

offenses.  Additionally, in cases involving 
one or more of nine aggravating factors the 
term can be extended up to and includ-
ing a life term of exclusion.  It is worth-
while to note that many of the so-called 
aggravating factors are common place in 
cases typically investigated and pursued 
by government enforcement agencies.  For 
example, such factors include a financial 
loss of $5,000 or more, wrongful acts last-
ing more than a year, and overpayments 
resulting from improper billings totaling 
$1,500 or more.  

Conversely, there are mitigating fac-
tors that may be considered.  However, a 
mitigating factor can not be used to re-
duce the term below the five year mini-
mum period.  Perhaps not surprisingly, 
mitigating factors are somewhat limited.  
For example, the total financial loss is less 
than $1,500, the individual to be excluded 
had a mental, emotional or physical con-
dition before or during the commission of 
the offense that reduced the individual’s 
culpability, or that the offender cooper-
ated with officials and as a result others 
were convicted or excluded or additional 
cases were investigated.     

In contrast, permissive exclusion al-
lows for what amounts to two-fold dis-
cretion.  In general, whether to impose 
exclusion at all as well as the term of any 
resulting exclusion are largely discretion-
ary.  Thus, to varying degrees, these issues 
are negotiable or at least open for discus-
sion.  However, the type of conduct that 
can lead to permissive exclusion is sig-
nificantly more expansive then that which 
can cause mandatory exclusion.  There 
are fifteen rather expansive categories of 
misconduct that can result in permissive 
exclusion.  They include, but are not lim-
ited to misdemeanor conviction relating 
to health care fraud, conviction relating to 
fraud in non-health care programs, con-
viction relating to obstruction of an inves-
tigation, misdemeanor conviction relating 
to a controlled substance, and professional 
license revocation or suspension, submit-
ting claims for excessive charges, unnec-
essary services or services which fail to 
meet professionally recognized standards 
and engaging in kickbacks or other pro-
hibited activities.  In most cases, permis-
sive exclusion is for at least one year.  

Permissive exclusion can be based 
upon an action by a court, licensing board 
or other agency.  As in mandatory exclu-
sion, permissive exclusion in this context 
is sometimes referred to as a “collateral” 
or “boot strapped” consequence of the un-
derlying action or decision.  Alternatively, 
permissive exclusion can originate within 
HHS if the Secretary makes a prima fa-
cie showing that the targeted individual 
or entity engaged in improper behavior 
covered under the exclusion authority.  In 
determining whether to impose permis-
sive exclusion, the OIG, at least in part, 

OIG Exclusion Authority 
Continued from page 4

considers factors set forth in published, 
but nonbinding guidelines.  Generally 
speaking, the guidelines focus on the cir-
cumstances and seriousness of the under-
lying conduct, the defendant’s response 
to the allegations, the likelihood that the 
offense will reoccur, the prior and subse-
quent conduct of the defendant and the 
defendant’s financial responsibility.           

While the OxyContin case pro-
vides further notice of the government’s 
increased focus on issues involving cor-
porate governance and executive reason-
ability, it also serves as a reminder to all 
health care providers of the parallel na-
ture of the exclusion remedy and OIG’s 
prowess in executing its exclusion author-
ity.  Providers must understand and ap-
preciate that effectively every allegation 
of misconduct potentially implicates the 
OIG’s exclusion authority.  Accordingly, 
it is imperative for providers to respond 

to such allegations with a full awareness 
of that potential and a corresponding 
strategy aimed at minimizing the likeli-
hood or extent of exclusion. 

Consistent with recent years, the OIG 
excluded 3,129 individuals and organiza-
tions during fiscal year 2008.  Based on 
the OIG’s track record to date, it is highly 
unlikely that there will be a material de-
crease in the number of exclusions in 
the foreseeable future.  In fact, based on 
the ever increasing focus on government 
sponsored health care programs, it is most 
probable that the number of individuals 
and entities faced with exclusion will in-
crease in 2009 and beyond.  

Additional information regarding the 
OIG’s authority to exclude individuals 
and entities from participation in govern-
ment sponsored health care programs can 
be found at the OIG’s Web site, http://oig.
hhs.gov/fraud/exclusions.asp 

Deals  
and Dollars

Louisville, KY-based Chrysalis 
Ventures (www.chrysalisventures.com) 
announced an investment in Evansville, 
IN-based Achieve CCA (www.achievec-
ca.com), a provider of debt management 
services to healthcare patients. Achieve 
CCA’s program is aimed at ensuring that 
all creditors, including healthcare provid-
ers, are fully repaid over time.

Chrysalis Ventures invests primarily 
in early-stage and expansion-stage media 
& communications companies, health-
care companies, and companies focused 
on emerging trends & technologies. From 
its offices in Louisville, Cleveland, Pitts-
burgh and Ann Arbor, Chrysalis has in-
vested in 60 companies.

Charlotte, NC-based Frontier Capi-
tal (www.frontiercapital.com) announced 
a $6.5 million investment in Dallas, 
TX-based Viverae, Inc. (www.viverae.
com) which is a provider of customized 
population health management solu-
tions. Viverae uses outreach from health 
professionals, proprietary technology, and 
health programs to improve the health of 
employees and reduce medical costs.

Frontier Capital is a private equity firm 
providing growth equity to technology en-
abled business services companies. Frontier 

is focused on companies with a proven so-
lution in the marketplace and which need 
capital to accelerate growth, make acqui-
sitions, or generate shareholder liquidity. 
The firm invests throughout the Southeast, 
South, and Mid-Atlantic regions.

Cincinnati, OH-based River Cit-
ies Capital Funds (www.rccf.com) an-
nounced two health-related investments. 
The first investment of $5 million was part 
of a $7 million series C funding round for 
Cleveland, OH-based Simbionix (www.
simbionix.com), a provider of interactive 
medical training simulators and advanced 
clinical visualization systems for mini-
mally invasive procedures. The second in-
vestment of $200,000 was part of a seed 
round for Indianapolis-based NICO Cor-
poration (www.niconeuro.com), which is a 
medical device company focused on mini-
mally invasive tissue extraction for endo-
scopic neurological and spinal surgeries.

River Cities Capital Funds provides 
expansion-stage equity financing to high 
potential private companies in the fields 
of healthcare and information technol-
ogy and the intersection of those sectors. 
From its offices in Cincinnati, OH and 
Raleigh, NC, River Cities has invested in 
83 companies. 

Are you aware of someone who sold or acquired a business? Did you fund the devel-
opment of a new business or expansion of an existing enterprise? We are pleased to offer 
this section featuring businesses that are growing or monetizing value for their owners.

Criteria for inclusion are initially focused on merger and acquisition activity or 
financings in our Kentucky and Southern Indiana region (or further away if local firms 
participated).

Please send information about your deals and financings to Tom McMahon at 
Tom@MedicalNews.md.
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Seven Counties Services, Inc. has un-
veiled a new product that reaches far 
beyond the 32,000 people served di-

rectly each year by the health care concern. 
Working with the Columbus, Ohio-

based company CenterSite, Seven Counties 
recently launched a new look and expanded 
website at www.sevencounties.org. With 
consumer information on mental health, 
developmental and intellectual disabilities 
and addictions, the site offers access to local, 
regional, national and global sources. Cen-
terSite is a producer of behavioral health-
care information and website products for 
the industry. 

An encyclopedic topic menu leads to 
up-to-date information, articles, quizzes, 
assessments and other tools on more than 
sixty subjects. From anxiety disorders and 
Alzheimer’s disease to depression and learn-
ing disorders to suicide and weight loss, the 
breadth and depth of information creates a 
product of great value to a public increas-

ingly under stress and feeling the pressures 
of today’s economic and political realities. 

Although not a substitute for profes-
sional therapeutic and clinical care, the 
website provides a host of tools to help in-
dividuals, their friends or family members 
assess their situations and make informed 
decisions about seeking help. 

Information about and access to ser-
vices across the region – at Seven Counties 
and through other providers – is easy to 
find on the site. “Every page on this web-
site includes the direct lines into our access 
system and our crisis system,” says Howard 
F. Bracco, Ph.D., President and CEO of 
Seven Counties. “These are the ports of en-
try for any individual in our region needing 
immediate crisis intervention, behavioral 
healthcare, services for people with devel-
opmental or intellectual disabilities and in-
dividuals struggling with addiction. It’s all 
in one consumer-friendly place.”  

Seven Counties’ launches 
new, expanded website
Comprehensive Collection of Consumer 
Information on Behavioral Health Issues

 

The world’s first phase one FDA-
approved clinical trial using adult 
cardiac stem cells to treat heart 

disease is planned to be conducted by a 
team of University of Louisville doctors at 
Jewish Hospital.

Patients with advanced heart dis-
ease who already are undergoing bypass 
surgery will be recruited for participa-
tion in the clinical trial, which uses 
adult stem cells taken from the patient’s 
own cardiac tissue. During surgery, a 
small piece of tissue that is routinely 
removed during the bypass procedure 
will be frozen and sent to the team’s 
colleagues at Harvard University so 
that the adult cardiac stem cells can be 
extracted and removed.

After the patient has recovered for 
three to four months, the cells will be di-
rectly injected into cardiac scar tissue us-
ing a minimally-invasive cardiac catheter-
ization procedure, which reaches the heart 
through a large artery in the patient’s leg.

The patients will be evaluated over the 
course of at least one year for heart func-

tion and blood flow. The heart’s overall 
size and the size of the scar tissue will also 
be measured.

“Our hope is that the cardiac stem 
cells will help the heart tissue regenerate, 
reducing the size of the patient’s scar tissue 
and improving heart function,” said study 
leader Dr. Roberto Bolli, Jewish Hospital 
Heart and Lung Institute Distinguished 
Chair in Cardiology.

All patients enrolling in the clini-
cal trial will receive the cardiac stem cell 
therapy, since this is a phase one clinical 
trial designed to test the treatment’s safety 
and feasibility.

Bolli, who is also chief of the Divi-
sion of Cardiology and director of UofL’s 
Institute for Molecular Cardiology, is 
collaborating with a number of leaders in 
the field of cardiovascular and stem cell 
medicine for this clinical trial, including 
Dr. Piero Anversa, of Harvard Universi-
ty and Brigham & Women’s Hospital in 
Boston and Dr. Mark Slaughter, Chief 
of the Division of Cardiothoracic Sur-
gery at UofL.  

World’s first cardiac adult 
stem cell trial planned to 
take place in Louisville

Norton Healthcare 
announces creation of Norton 
Neuroscience Institute
New Center of Neuroscience 
Excellence to Become Top 10 National 
Program and Regional Leader

 
By Brian Rublein

Norton Healthcare officials an-
nounced today the creation of 
Norton Neuroscience Institute, 

with plans to become a regional and na-
tional leader in treatment, research and 
academic training for all adult and pe-
diatric neuroscience disciplines. Also, by 
attracting a significant number of new 
specialists to Louisville, the institute will 
be able to treat virtually every type of 
neuroscience disorder, meaning area resi-
dents will not have to leave Louisville for 
specialized care in another state, as some-
times happens now. 

The institute, through its own physician 
staff and partnerships with other providers, 
will treat patients across the entire spectrum 
of adult and pediatric neurological and spinal 
disorders. The Institute will serve patients 
requiring neurosurgical procedures (from 
tumors to stroke to birth defects of the brain 
and spinal cord); those with neurological 
problems (from epilepsy to multiple sclerosis 
to Parkinson’s disease ); those requiring pain 
management diagnostic testing and treat-
ment; and those with psychiatric problems 
that can have a neurological origin, such as 
severe depression and obsessive-compulsive 
disorders. One in every three people – some 
1.7 million people in Kentucky and South-
ern Indiana alone – will be affected by one 
of these disorders in his or her lifetime.

Norton Healthcare has committed up 
to $100 million over the next 10 years to 
develop the institute, which will recruit and 
retain specialists and subspecialists to en-
sure that patients have access to high-qual-
ity neurosurgeons, expanded services and 
world-class facilities in Louisville. The In-
stitute will also help educate and train addi-
tional neuroscience physicians and enhance 
research efforts to make Norton Neurosci-
ence Institute a major clinical research orga-
nization nationally in developing new treat-
ment techniques. In addition to operating 
funds from Norton Neuroscience Institute 
and Norton Healthcare, private philanthro-
py will play an important role in meeting the 
institute’s ambitious growth needs.

“Some patients with certain neurologi-
cal disorders must now leave our community 
to be diagnosed and treated. In fact, over 
the last several years, Louisville has seen a 
significant decrease in the number of neu-

rosurgeons, so there is a definite community 
need,” said Stephen A. Williams, president 
and CEO of Norton Healthcare. “As the 
region’s largest provider of neurospine ser-
vices, we at Norton Healthcare recognize 
our responsibility to step forward to meet 
the needs of these patients. Now, not only 
will patients be able to stay in Louisville to 
receive state-of-the-art care, but patients 
throughout our region will have access to 
our neuroscience center of excellence.

“Norton Neuroscience In-
stitute will also significantly en-
hance the academic program of the 
University of Louisville Department of 
Neurological Surgery, at no additional cost 
to U of L, by creating additional education, 
training and research opportunities for the 
entire spectrum of neurological disorders 
for adults and children. This not only ben-
efits patients and families in our area but 
produces additional specialists who are 
more likely to stay in the Louisville area 
and Kentucky once they have completed 
their education and training here,” Wil-
liams concluded.

Additional research efforts will be an 
important part of Norton Neuroscience 
Institute. The Department of Neurological 
Surgery already has one of the largest re-
search agendas in the School of Medicine, 
and received its original funding for three 
endowed chairs and operating funds from 
Norton Healthcare, which was matched by 
Kentucky’s “Bucks for Brains” program. 
This support has led to a wide variety of 
research initiatives, highlighted by the in-
ternationally recognized Kentucky Spinal 
Cord Injury Research Center, with Dr. 
Chris Shields as its clinical director. Due 
to the Norton commitment of $4 mil-
lion and the $6 million commitment from 
Bucks for Brains and other state sources, 
these research efforts will receive a total 
of $10 million in support over the 1998 
to 2017 period. This funding has allowed 
the department to attract $36 million to 
date in grants from the National Insti-
tutes of Health – the eighth largest NIH 
grants among 100 neurosurgical programs 
nationally and among the largest for U of 
L clinical departments. All of this invest-
ment benefits residents in Louisville and 
throughout Kentucky and the region. 
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By Terry McWilliams  

Mozaic Investor Relations

This June, Louisville plays host to 
a multi-industry conference which 
brings together executives of the 

state’s top public companies – including 
Humana and Yum! Brands – along with 
an invitation-only audience of stock ana-
lysts, fund managers and other equity pro-
fessionals. 

“The whole purpose is to bring Wall 
Street to Main Street,” says Terry McWil-
liams, a financial and investor relations 
professional with Louisville-based Mozaic 
Investor Relations who organized the first 
INVESTKentucky conference in 2004.  

This  2009 INVESTKentucky con-
ference, scheduled for June 4 at Churchill 
Downs, allows senior management to 
benefit from the collective interest in 14 
Kentucky public companies from money 
managers and analysts who know the 
companies on the surface -   but are eager 
to hear more detail.  

In the past, companies have had only 
limited opportunities in the region to 
reach out to professional investors.  

This year’s INVESTKentucky pro-
vides a forum for companies of various siz-
es and industries.  Health insurance com-
pany Food service companies Yum! Brands 
– the state’s largest company by total stock 
market value -  and Papa John’s are making 
presentations. Louisville’s Humana,  the 
state’s third largest,  and Almost Family are 
participating.    Energy companies NGAS 
Resources (Lexington) and Delta Natural 
Gas (Winchester) are represented.  

By far the largest group are financial 
institutions.  Community Trust (Pikev-
ille), has a presentation slot, as do Louis-
ville-based institutions Republic Bancorp, 
SY Bancorp and Porter Bancorp.  Other 
financial companies - First Financial Ser-
vice Corporation (Elizabethtown), Citi-
zens First (Bowling Green) and Farmers 
Capital (Frankfort) – are taking part.

Churchill Downs management will 
also update investors on their performance 
and the racing industry.

For some of the companies, like the 
Louisville-based banking chain SY Ban-
corp, management was curious about the 
quality of the audience attending a multi-
industry event such as INVESTKentucky. 
CFO Nancy Davis said the conference of 

“top-flight” investors of various interests 
and investment orientations “exceeded our 
expectations.”

Greg Schreacke, now president of the 
Kentucky banking chain First Financial 
Service Corp, says the conference had 
a ‘vibrant effect’ on New York analysts’ 
understanding of Kentucky’s economic 
growth prospects and the effect of these 
on his company. ‘We got a lot of positive 
feedback from analysts,”  he says. 

For the audience, it’s a great oppor-
tunity to be face-to-face with executives 
whose companies may be overlooked in 
the shadow of well-known regional cor-
porations. 

 “An individual analyst, in the span of 
one work day, could see three or four com-
panies, be involved in Q&A, or chat off to 
the side with the CEO, CFO or investor 
relations officer,” says John Vinsel, an eq-
uity investment professional in Louisville 
with Fifth Third Bank. “It is an efficient 
way to spend the day.”

 Vinsel said that some “backyard” gems 
have been uncovered, analyzed and found to 
have good investment prospects.  Not only 
can analysts network with one another, Vin-
sel said these investment events bring greater 
visibility to companies.  Analysts and fund 
managers can schedule one-on-one meet-
ings with corporate executives.

Surveys conducted after the most re-
cent INVESTKentucky conference were 
overwhelmingly positive.  Most said the 
conference was better or much better than 
expectations. Nearly 90 percent said they’d 
attend again, based on their experience. 

Part of the lure has to do with the 
iconic setting.  Delegates are released after 
lunch to apply their horse-picking skills or 
enjoy a Mint Julep from the suites high 
above the track, if they desire.

There are many ways to hear execu-
tives discuss their company’s operations 
and prospects. For example, investors can 
listen to webcasts, visit company websites 
or do independent research.  

With such information available over 
webcasts, conferences have to offer a dis-
tinctive experience that’s only available 
in person.  Those amenities cost money. 
Sponsors bridge that gap and get a tangi-
ble benefit from participating – primarily 
customer goodwill and executive access. 

 “There are limited opportunities 
to be able to network and meet with in-
dividuals,” said Todd Bright, marketing 
director with the Frost Brown Todd law 

Move over, traditional 
investment centers New York, 
Boston and the West Coast— 
Louisville is knocking

firm in Louisville.  “It is a great opportu-
nity to get to know the businesses that are 
presenting, to get to know the executives, 
and as a sponsor, get your name across to 
influential individuals.”

Other sponsors have included some 
of the big names in the investment in-
dustry:  Hilliard Lyons, Crowe Horwath, 
NASDAQ , Wall Street Transcript, plus 
contributions from news distribution ser-
vices and companies that provide print-
ing, design, website development and 
photography services.  The analyst group, 

the Louisville CFA Society, has also been 
a major contributor to the event.  

A successful event takes detailed plan-
ning and immense organization. When 
everything falls into place, it’s worth the 
effort for analysts, fund managers and 
presenting companies, they say.

Writer Terry McWilliams is presi-
dent of Mozaic Investor Relations.  He is 
founder and conference chairman of IN-
VESTKentucky. More information about 
the event and attendance qualifications 
are available at www.investky.com. 

 
By Elizabeth W. McKune  

Ed.D.

Recently the American 
Hospital Association com-
pleted a survey that found 

US hospitals were having diffi-
culty obtaining funds to upgrade 
their facilities due to the econom-
ic recession.  Tax-exempt bonds, 
reserves, and philanthropies are 
not as available as they have been 
in the past.  “Nearly half of hos-
pitals surveyed by the AHA have postponed 
projects that were to begin within the next six 
months and many have stopped projects that 
were already in progress (Healthcare Finance 
News, Jan/Feb 2009, p. 5). “ 

As we all continue to follow the mantra 
of “doing more with less”, it is important to 
keep in mind the impact beyond regulations, 
brick, and mortar.  These challenges are per-
vasive throughout the healthcare industry 
and are having a direct impact on people—
the people we serve, our coworkers, our lead-
ers, and ourselves.  Resilience is the term used 
to describe people’s ability to bounce back in 
difficult situations.  We often hear about the 
resilience of soldiers sent to war, children 
in poverty-stricken situations, and a nation 
surviving a post-9/11 attack.  However, re-
silience isn’t only seen in catastrophic events.  
It can also become challenged by day-to-day 
stressors that begin to add up.  

While we speak of people’s “resilience” 
when they are confronted with challenges, 
the good news is that resilience is not a skill 
you are either born with or not.  It is a skill 
that can be learned or improved.  We rec-
ognize that our cars occasionally need tune-
ups.  We are more careful about watching 
the gas tank during winter months when 
we know the gas-lines could freeze up.  We 

need to use the same mindfulness 
in becoming more aware of how 
the impact of dealing with a re-
cession economy affects all people 
in our lives.  We know people are 
stressed right now, how can we 
do our part to help people bounce 
back or become more resilient?

The American Psychologi-
cal Association together with 
the Discovery Health Channel 
has pulled together a series of 
resources to create a “road to re-
silience” based on the research 
available about what works to help 

Americans “bounce back” from adversity.  
There are many ways to help build resilience 
such as making connections and maintain-
ing a hopeful outlook.  Good relationships 
with close family members, friends, or oth-
ers are important.  In addition, an optimistic 
outlook enables people to expect that good 
things will happen in their lives.  More in-
formation about resilience and ways to build 
it are included in the free The Road to Re-
silience brochure available at www.apahelp-
center.org .  Additional resources for healthy 
living prepared by Kentucky psychologists 
are available at www.headsupkentucky.org .  

Research has also shown that the Chi-
nese proverb of “In crisis comes opportu-
nity” is true.  Beyond building resilience, 
people even experience positive transforma-
tions in their life as a result of their struggle 
with major adversity.  Becoming more resil-
ient has been linked to an increased capacity 
to make plans and carry them out, increase 
communication and problem solving skills, 
as well as helping to develop the capacity to 
manage strong feelings and impulses.  As 
healthcare continues to build for the future 
and encounters the economic challenges of 
today, it is important to remember to build 
the important resource of resilience in those 
around us and ourselves. 

 Elizabeth W. McKune

Chair of the Business of 

Practice Network for the 

Kentucky Psychological 

Association

Resilience key to weathering 
economic downturn

a monthly column by the 
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It’s March in Washington, 
DC.  President Obama and 
the Democrats in Congress 

are enjoying early successes on 
the extension of the State Chil-
dren’s Health Insurance Pro-
gram (SCHIP) through 2013, 
and passage of the historic 
American Recovery and Rein-
vestment Act of 2009 (ARRA) 
-- the $787 billion economic 
stimulus package that has dom-
inated the public policy discus-
sion.  The ARRA provides a 
boost in funding for healthcare IT with 
everything from grants to long-term in-
centive payments for providers and hospi-
tals being the top items of interest.  We 
have a real opportunity to make signifi-
cant progress on the Nationwide Health 
Information Network.

Legislative Branch 
The yearly process of the submission 

of the President’s Budget proposal is usu-
ally declared DOA by lawmakers.  This 
year, however, there seems to be a differ-
ent response.  A few weeks ago President 
Obama released his overview document  
entitled “A New Era of Responsibility: 
Renewing America’s Promise,” (www.
budget.gov ) to considerable praise. The 
praise seems to be centered on two factors 
– President Obama’s popularity and the 
economic downturn.  In fact, the state of 
the economy is forcing tough choices that 
require all lawmakers to engage in solu-
tion-making.  Lawmakers are looking for 
solutions that will have positive impacts 
on the economy.

House and Senate leaders are rec-
ognizing the role that healthcare reform 
can have in improving the economy.  
Projected savings from cost containment 
and adherence to clinical guidelines are 
driving agendas for the committees of ju-
risdiction in both chambers.  Senate Fi-
nance Committee Chairman Max Baucus 
(D-MT), and Senate Health, Education, 
Labor, and Pensions Chairman Ted Ken-
nedy (D-MA) are using their respective 
committees to forge ahead on healthcare 
reform legislation.  Action in the House 
will be led by Ways & Means Committee 
Chairman Charlie Rangel (D-NY) and 
Energy & Commerce Committee Chair-
man Henry Waxman (D-CA).  All intend 
to move forward with hearings and legis-

lation this Spring.

Executive Branch – A 
Role for Healthcare IT

Arguable the most sig-
nificant event in healthcare IT 
policy development is the sign-
ing of the American Recovery 
and Reinvestment Act of 2009 
(ARRA) into law.  The influx 
of over $19 billion into the 
system has legitimized health-
care IT’s impact on healthcare 
delivery in the U.S.  The law 

codifies the Office of the National Coor-
dinator for Health Information Technol-
ogy (ONC) and gives the National Coor-
dinator $2 billion to significantly increase 
the number of folks who have access to 
electronic health records by 2014.  An im-
portant first step for the National Coor-
dinator is the requirement to update the 
ONC Strategic Plan.  In order to achieve 
this level of adoption by 2014, Dr. Robert 
Kolodner, the National Coordinator, is 
reaching out to federal agency colleagues 
to leverage their collective expertise to de-
velop the government plan.  A cross-HHS 
approach is said to be dividing the funds 
and programs into three areas, Prevention 
and Wellness, Health IT, and Compara-
tive Effectiveness. 

The ARRA impact on healthcare IT 
will drive improvements in a host of areas, 
including incentive payments that start in 
January, 2011 to providers and hospitals that 
can demonstrate “meaningful use” of elec-
tronic health records; interoperability stan-
dards development orchestrated by the Na-
tional Institute for Standards and Technol-
ogy; and $1.1 billion for comparative effec-
tiveness research and programming through 
the Department of Health and Human Ser-
vices, the Agency for Healthcare Research 
and Quality, and the National Institutes of 
Health.  We’ll get into more detail on these 
items in the months ahead.

Finally, we are still awaiting the an-
nouncement of a new Secretary of Health 
and Human Services and CMS Admin-
istrator.  The Obama Administration is 
taking a cautious approach in the wake of 
the recent problems the Administration 
has had vetting nominees.  Healthcare 
Reform will keep moving forward.  Hav-
ing strong leaders in the HHS and CMS 
positions will be critical to achieving rel-
evant change this calendar year.

View from  
Capitol Hill:

Capturing the President’s  
‘New Era of Responsibility’ 

in a computer

Tom Leary  

HIMSS Senior Director  

of Federal Affairs

Conclusion
The President and Congress are pro-

ceeding with an incremental approach 
to healthcare reform.  The impact is that 
there will be significant legislative and 
regulatory change this year, particularly 
around regulatory requirements for in-
fusing healthcare IT into the healthcare 

system.   In order to get the regulatory 
change right, federal agencies will be 
looking for industry comments on a va-
riety of issues. Get involved!  Lend your 
voice to the discussion to ensure the pub-
lic policy changes have a positive impact 
on healthcare reform, quality improve-
ment, and economic recovery. 

As physicians, all of us 
will come into contact 
at one time or another 

with intimate partner violence 
(IPV) – sometimes known 
as domestic violence (DV) – 
which can take many forms. 
It is the willful intimidation – 
emotional, sexual, psychologi-
cal or physical – of a household 
member. It can target spouses 
– men and women, children 
and even our elderly. The sta-
tistics of abuse are startling.

According to reports from the Na-
tional Institutes of Justice and the Cen-
ters for Disease Control and Prevention, a 
woman is battered every 9 seconds in the 
United States.

A report of child abuse is made every 
10 seconds, and there are nearly 3 million 
reports of child abuse annually, according 
to Childhelp®, a national nonprofit orga-
nization. 

A report presented to the Senate Judi-
ciary Committee cited that 50 percent of 
all homeless women and children in this 
country are fleeing domestic violence.

IPV/DV is a national epidemic that 
affects individuals in every community, 
regardless of age, economic status, race, 
religion, sex, nationality or educational 
background.

The associated costs are equally stag-
gering.  In a 2003 report, the Centers 
for Disease Control and Prevention esti-
mated that the health-related costs alone 
in the United States exceeded $5.8 billion 
per year.

By the sheer numbers, it’s easy to rec-
ognize that IPV/DV is real, but how do 
you diagnose it?  And, how do you begin 
the conversation to discuss it?

In 1998, the American College of 
Physicians (ACP) published Tips for De-
tecting – And Treating – Domestic Abuse 
because the ACP recognized that physi-
cians needed some help in talking about 
abuse.

“Many times doctors simply do not 
ask about domestic violence, even when 
they take patient histories or see obvious 
signs of abuse,” according to the article in 

the ACP Observer.
Dr. Kim Feldhaus, M.D., 

who was interviewed for the ar-
ticle, said that screening for do-
mestic violence can be a short 
and effective process. Working 
with colleagues at the Univer-
sity of Colorado, she developed 
a three-question tool, called the 
Partner Violence Screen Test. 
The tool has physicians ask the 
following questions:

Have you been hit, kicked, 
punched or otherwise hurt by someone 
within the past year?  If so, by whom?

Do you feel safe in your current rela-
tionship?

Is there a partner from a previous re-
lationship who is making you feel unsafe 
now?

Although Dr. Feldhaus admits that 
the tool is not perfect, “using such a short, 
simple interview makes it a practical 
tool.”

The ACP Observer article also of-
fered other expert advice:

Establish a safe environment to inter-
view the victim privately and assure him/
her confidentiality.

Validate the victim’s feelings and re-
assure the individual that he/she does not 
deserve to be abused. 

Document any injuries, even if the 
patient denies abuse has occurred. In the 
patient’s chart, use descriptive rather than 
subjective terms and draw a body map to 
record injuries. When possible, include 
direct quotes from the patient and photo-
graphs of the injuries. 

Make appropriate referrals to local 
shelters or counselors. 

Discuss a safety plan, including emer-
gency phone numbers, particularly if the 
patient chooses not to leave a dangerous 
situation. Make a follow-up appointment 
if appropriate. 

Let the patient take control. Avoid 
replicating the abuse cycle by imposing 
your own opinions on the patient. 

Another resource that I think is very 
helpful is the Access Continuing Educa-
tion Web site, which includes lots of Ken-

Preparing to address 
intimate partner violence

Bryan Loy, MD  

Market Vice President  

Humana KY

Continued on page 27
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By Ben Keeton

In addition to enhancing the health 
and well-being of the communities 
they care for, Kentucky’s hospitals 

contribute significantly to the area’s eco-
nomic health, according to a recent report 
prepared by the Kentucky Hospital Asso-
ciation (KHA).  The report revealed that 
the estimated total annual economic im-
pact of hospital spending on staff salaries 
and purchases of supplies and 
services totaled nearly $5 bil-
lion in 2007.  

“Besides their caring 
role, Kentucky hospitals are 
an important part of the state 
and local economies.  Even 
during periods of economic 
recession, hospitals continue 
to employ personnel to meet 
the growing demands for 
services, and thus contribute 
to the overall economy,” said 
Michael T. Rust, president 
of KHA.  “Everyone knows 
that hospitals are the safety 
net for their communities — 
staffed and open 24 hours a 
day, seven days a week and 
ready to assist all patients 
regardless of whether they 
have insurance or can afford to pay — 
however, few realize the tremendous 
contribution hospitals make to the state’s 
economy.  Strong and economically vi-
able hospitals are critical to our quality 
of life, and Kentucky’s hospitals are an 
integral part of a community’s well-be-
ing,” said Rust.

Hospitals are One of the 
Largest Employers

Kentucky’s hospitals are among the 
state’s largest employers and rank 7th 
highest among other private industries 
in Kentucky in terms of total employ-
ment.  In many communities, the local 
hospital is the largest private employer.  
Over the last five years, the number of 
people employed by Kentucky hospitals 
has increased due to greater demand for 
inpatient and outpatient services, as well 
as service intensity.  In 2007, Kentucky 

community hospitals em-
ployed more than 79,000 
full and part time people, an 
increase of 3.5 percent since 
2002.  

In addition to the clini-
cal staff needed at hospitals, 
such as nurses, therapists 
and pharmacists, hospitals 
employ dietary and mainte-
nance workers, billing staff 
coordinators and adminis-
trators to operate their fa-
cilities.  Because hospital 
workers are highly trained, 
the average Kentucky hos-
pital employee wage in 2007 
was 14 percent higher than 
the average wage of all oth-
er private employers in the 
state.

Kentucky hospitals paid approxi-
mately $3.3 billion in employee wages and 
salaries in 2007.  The wages and salaries 
Kentucky hospitals paid their employees 
comprise nearly 5.4 percent of all wages 
and salaries in the commonwealth.  Ken-
tucky’s hospitals continue to rank fifth in 
wages and salaries paid to employees.

According to the study, Kentucky 
hospitals have an economic “ripple ef-

fect” on the economic health of a com-
munity as these dollars move throughout 
the larger economy, generating additional 
jobs and spending in the community.  
For example, the report revealed that the 

state’s hospitals are responsible for gen-
erating approximately $3.1 billion in lo-
cal economic activity from the purchases 
they make and those made by their em-
ployees. 

Kentucky

estimates of annual activity, 2007 or latest available data

The Economic Importance of Kentucky Hospitals

Hospital Activity Estimated Taxes Paid
Licensed Beds: 15,784
Acute Admissions: 642,082
Total inpatient days: 3,213,389

Employees: 79,408
Wages and salaries: $3,297,907,457

5.4%

City government occupational taxes: $23,526,958
County government occupational taxes: $32,871,214
Public school occupational taxes: $7,067,652

Kentucky income and sales taxes linked to 
employee wages and salaries: $303,407,486

Kentucky hospital provider tax (estimated): $183,000,000
Total state and local taxes: $573,687,432

Estimated hospital purchases from local companies Estimated local spending by hospital employees

Estimated regional economic impact of a 10% change in hospital's net patient revenue

Change in hospital wages and salaries $329,790,746

Change in regionwide sales of businesses $1,403,521,823

Change in regionwide wages and salaries $440,623,702

Change in state and local tax revenues $72,699,653

Cost of Care for Indigents 
below poverty: $360,084,253

Hospital's share of all wages and 
salaries in State:

TOTAL HOSPITAL LOCAL PURCHASES $1,748,921,297
Sum of commodities not shown $627,700,893
Real estate $304,541,296
Food services and drinking places $111,344,884
Wholesale trade $107,668,431
Pharmaceutical and medicine manufacturing $97,714,128
Securities- commodity contracts- investments $93,473,653
Legal services $79,944,822
Management of companies and enterprises $64,900,075
Employment services $62,045,371
Management consulting services $57,224,599
Postal service $56,157,979
Services to buildings and dwellings $53,317,043
Plastics plumbing fixtures and all other plastics $51,446,764
Power generation and supply $42,542,982
Colleges- universities- and junior colleges $40,397,589
Maintenance and repair of nonresidential buildings $32,055,769
Surgical appliance and supplies manufacturing $31,594,139
Office administrative services $30,177,141
Business support services $26,345,765
Telecommunications $23,784,929
Automotive equipment rental and leasing $20,599,708

TOTAL EMPLOYEE LOCAL PURCHASES $1,357,733,766
Sum of commodities not shown $469,412,230
Owner-occupied dwellings $285,608,655
Hospitals $126,273,735
Food services and drinking places $120,107,903
Offices of physicians- dentists- and other healthcare $115,431,418
Wholesale trade $73,017,009
Motor vehicle and parts dealers $47,906,823
Depository credit institutions & monetary auth. $43,539,333
Food and beverage stores $33,188,652
General merchandise stores $32,038,019
Real estate $28,723,611
Nursing and residential care facilities $28,623,926
Insurance carriers $28,303,595
Other ambulatory health care services $25,591,649
Colleges- universities- and junior colleges $25,118,059
Petroleum refineries $24,509,044
Power generation and supply $24,131,176
Building material and garden supply stores $21,650,689
Telecommunications $21,195,739
Cut and sew apparel manufacturing $20,710,992
Automotive repair and maintenance- except car $20,025,202

Prepared by Kentucky Hospital Association using a model developed by Paul Coomes, Ph.D, Professor of 
Economics and Barry Kornstein, Senior Research Analyst, University of Louisville

About the Data:  Hospital data in this report are derived from Medicare Cost Reports, State Utilization 
Reports, and Disproportionate Share Reports.  All other data are derived from IMPLAN.  

Kentucky Hospital Association
2501 Nelson Miller Pkwy, Louisville, KY 40223
Phone: 502-426-6220  * WebSite: http:\\www.kyha.com

In Challenging Times, Kentucky’s Hospitals Remain a Bedrock 
Source of Jobs and Economic Growth in Kentucky’s Communities

HITECH Act encourages EHR
Continued from page 9

take advantage of the financial incentives to 
develop an EHR by 2011.  This approach 
yields the most financial assistance and re-
wards quick action. If a provider cannot move 
to an electronic system for several years, an 
EHR system still must be in place by 2015 
to avoid suffering penalties through reduced 
Medicare payments. Consider the Joint 
Commission guidance as a first step toward 
implementation of any new technology.

Second, spend some time revisiting 
risk management policies and procedures.  
Adoption of an electronic platform creates 
unique challenges to safeguard protected 
health information.  Third, continue to 
protect patient privacy.  Review privacy 

policies and procedures to ensure compli-
ance with the new requirements.  Fourth, 
analyze any deal structures involving 
EHRs to avoid an unintentional fraud and 
abuse violation.

Electronic health records hold great 
promise for a variety of health care provid-
ers, as well as patients and individuals.  The 
recent push provided by the HITECT Act 
creates new energy around a concept that 
could have a major impact on the way our 
health care system operates.  Health care 
providers should promptly consider what 
approach should be taken to most effec-
tively and efficiently move to an electronic 
records system.  

‘Strong and 
economically 

viable hospitals 
are critical to our 

quality of life, 
and Kentucky’s 
hospitals are an 
integral part of 
a community’s 

well-being.’

 Find an archive of past issues and 
a lot more at medicalnews.md
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Construction contracts
Continued from page 17

Stimulus bill raises the bar 
Continued from page 5

unusable, unreadable or indecipherable to 
unauthorized persons – in other words, 
encrypted according to standards issued 
by HHS (or, if HHS does not issue guid-
ance, by an organization accredited by 
the American National Standards Insti-
tute) – will not give rise to the notice re-
quirements if a breach occurs.  Thus, the 
HITECH Act creates new incentives to 
encrypt PHI whenever possible.  

The notice requirements are rigor-
ous.  Covered entities must notify affected 
individuals by mail without unreasonable 
delay, but in no event more than 60 days 
after discovery of a breach, unless a law en-
forcement concern necessitates delay.  The 
Act provides for alternative forms of notice 
if no current mailing address is available.  
If more than 500 residents of a state are 
involved in the breach, the entity must pro-
vide notice to “prominent media outlets.”  

Interestingly, the data breach notifi-
cation rules apply regardless of the type of 
information subject to the breach or its po-
tential for harm.  HIPAA defines “protected 
health information,” or PHI, broadly.  So it is 

easy to foresee that a data breach with noth-
ing more than patient names and blood type 
would require the same level of response as 
if social security numbers or sensitive medi-
cal information were involved.  

A business associate is not required to 
provide notice to affected persons if it is re-
sponsible for the data breach, but is required 
to report it to the covered entity, who will 
bear the notification responsibility.  

HHS is required to issue regulations 
implementing the data breach notice rules 
by August 16, 2009, and covered entities 
will have 30 days after the rules are issued 
to comply.  

Accounting for Disclosures
A measure that is sure to cause head-

aches and programming expense for pro-
viders requires covered entities to keep an 
accounting of disclosures made through 
an electronic health record.  HIPAA has 
always provided individuals the right to 
demand an accounting of disclosures of 
their PHI, but the accounting was not 
required to include routine uses of PHI 

evaluated for SCS Indoor Advantage Air 
Quality (BIFMA M7.1 and X7.1) as well 
as C2C certification as part of the recog-
nized Nurture development process.

Style Meets Innovation
SYNC reflects a fresh design approach 

to the past typical “built-in” nurses stations. 
With simple, clean line aesthetics com-
bined with soft user interface worksurfaces, 
the design feels new and appropriately con-
temporary.  The primary “tile” below the 
worksurface can be specified in a designer’s 
choice of color and materials, allowing the 
solution to lead or adapt to the desired aes-
thetic of the rest of the surrounding envi-
ronment. The product sits elevated off the 
floor “lightening” the feel of what would 
typically be a heavier built-in solution.  The 
overall design combines form and func-
tion, never forgetting the important needs 
of caregivers who need to constantly move 
freely around each station.

Accommodating new and evolving 
technology in a 24/7 setting that needs 
to meet the demands of infection control, 
extreme sharing by multiple users and the 
rigors of a healthcare environment full of 
moving carts and people was no easy task 
– but Nurture and HDR are thrilled with 
the results.  Here’s a summary of SYNC’s 
innovative features:
➤	 Integrated technology support that 

hides, protects, and keeps the work-
station clear of cords with tool-less 
entry.

➤	 Shapes and technology support tools 
specially designed to enhance infor-
mation sharing 

➤	 Floor-mounted structure frees up leg 
space while providing independence 
from the architectural walls and easy 

installation
➤	 Modular solution of components al-

lows future changes and easily re-
placeable parts

➤	 Expandable construction responds to 
specific site conditions

➤	 Worksurface shapes specifically de-
signed to accommodate working 
within hallway niches

➤	 Integrated LED monitor “night-
lights” -- enhancing the work envi-
ronment for all shifts

➤	 Ergonomic solutions with various 
work surface heights and adjustability 
to accommodate multiple users and 
work styles

➤	 Integrated slatwall to accommodate 
personal work tools

➤	 Seamless work surfaces for ease of 
cleaning
“Because the product is so vastly dif-

ferent than traditional millwork worksta-
tions -- initial reactions to SYNC can be 
slightly skeptical. However, after having 
an opportunity to experience first-hand 
the seamless merging of form and func-
tion – people are asking how soon they 
can get this product in their facility,” said 
Jan Carlson, Vice President of Product 
Development for Nurture.

You can give SYNC a test run in the 
Louisville showroom of MedScapes -- the 
full service healthcare division of Office 
Resources, Inc. 

Holly Tompkins is the Vice President for Health-

care Sales at MedScapes. MedScapes is the full 

service healthcare division of Office Resources, 

Inc. and the exclusive Steelcase dealer in the 

Louisville area. MedScapes offers an integrated 

approach to healthcare environmentsdesign. For 

more information, visit oriusa.com. 

Caregivers get in SYNC™
Continued from page 19

➤	 Dispute Resolution.
For example, you’ll want to ensure 

you handle all disputes in different con-
tracts using the same dispute resolution 
procedure, whether it be litigation, arbi-
tration or mediation. If you’re not careful, 
you may end up with multiple contracts, 
each with different dispute resolution 
clauses. As well, make sure the contracts 
require all necessary parties be joined 
into any dispute resolution. Otherwise, 
your may spend extra time and money 
wading through numerous dispute reso-
lution clauses. Your construction law at-
torney will be able to discuss the benefits 
and pitfalls of each of the above provi-
sions and tailor the contract to your par-
ticular project. 

Other Areas of Concern
You’ll need to be aware of several 

other topics and understand them before 
entering into a construction project. Al-
though not an exhaustive list, some in-
clude:

Certificate of need (CON). States 
with CON statutes may limit the num-
ber of certain health care facilities. If 
your state is a CON state, the last thing 
you want to do is spend a large amount of 
money planning — or even building — 
a new facility and then be told that you 
aren’t going to be granted a CON.

Specialized permitting. State or lo-
cal governments often require special 
permitting for health care facilities. Be 

sure you have all the required permits for 
your facility before beginning construc-
tion. 

Tax zones. Special tax zones have 
become popular in recent years to stim-
ulate development and growth in certain 
areas of a state or even within a commu-
nity. Consider whether you should build 
your facility in a certain area to take 
advantage of potential tax breaks and 
possible reimbursements to help pay for 
your facility. 

Americans with Disabilities Act 
(ADA) compliance. Be sure your new 
facility meets ADA requirements. Your 
architect and legal counsel can help you 
ensure your strict compliance. 

Special requirements. Don’t forget 
about particular safety and functional 
needs that affect the design of your health 
care facility. Make sure your architect 
and general contractor are aware of any 
special needs. For example, you may need 
to strengthen the building’s foundation 
and supports for heavy medical equip-
ment or build walls as protection barriers 
to harmful materials or waves.

The Bottom Line
If you’re considering a construction 

project, contact an experienced construc-
tion law attorney to assist you in contract 
negotiations and administration. By do-
ing so, you’ll protect yourself, prevent 
disputes and help ensure your project’s 
success. 

for treatment, payment and health care 
operations.  This rule change will likely 
require many entities to re-engineer their 
auditing mechanisms.  

Penalties
The HITECH Act imposes penal-

ties on business associates who violate 
the law, and also increases the penalties 
and enforcement options available against 
a violator.  The amount of the penalty 
available will vary based on the degree 
of negligence or willfulness involved in 
the violation.  Criminal penalties of up 
to $50,000 and up to one year in prison, 
or both, must be imposed on anyone who 
knowingly violates the law by obtain-
ing information without authorization or 
disclosing individually identifiable infor-
mation to another person.  These penal-
ties increase to up to $100,000 and up to 
five years in prison if the information was 
obtained under false pretenses, and up to 

$250,000 plus ten years in prison if the 
violation involves commercial advantage, 
personal gain, or malicious harm.

Enforcement by Attorney General
The new law allows state officials to 

become involved in enforcement as well.  
A state Attorney General may file a civil 
action against a HIPAA violator on be-
half of residents of the state, and recover 
up to $100 per affected person, or a to-
tal of $25,000 for all violations of a single 
rule, plus the costs of bringing the action 
and attorneys’ fees.  

With these new laws that impose data 
breach notification procedures and extend 
the full panoply of HIPAA compliance 
burdens to many entities that were merely 
on the fringes of previous regulatory ef-
forts, the HITECH Act has added a heavy 
new layer of regulation to the compliance 
concerns of the health care industry, and 
those who serve them. 
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tucky-specific information. 
This site, https://www.accesscontinu-

ingeducation.com/ACE5010/C9/index.
htm, offers a robust set of information and 
tools, including best practice guidelines 
for treating IPV/DV, as well as a com-
prehensive list of resources, crisis lines 
and shelters available in Kentucky. Ad-
ditionally, you can access The National 
Consensus Guidelines on Identifying and 
Responding to Domestic Violence Vic-
timization in Health Care Settings from 
this site or you can visit the site directly 
at http://www.endabuse.org/userfiles/
file/Consensus.pdf. This publication even 
provides patient educational resources and 
tips for dealing with IPV victims of vari-
ous cultures, ethnicities and lifestyles.

There are three other resources I 

think you will find valuable. To assist 
with legal questions, the American Medi-
cal Association (AMA) published, as part 
of its code of medical ethics, guidelines 
for detecting and treating family violence, 
which you can access by visiting http://
www.ama-assn.org/ama1/pub/upload/
mm/Code_of_Med_Eth/opinion/opin-
ion202.html. 

The AMA also put together an entire 
document of resources, which can be ac-
cessed through http://www.ama-assn.org/
ama1/pub/upload/mm/433/familyvio-
lence.pdf.

And finally, for a statewide list of 
advocates and support contacts, visit the 
Kentucky Domestic Violence Crisis Sup-
port Resources page at http://www.aard-
varc.org/dv/states/kydv.shtml. 

Intimate partner violence
Continued from page 24

The Advocacy Award

Improved Health Outcomes Project 
University Health Care, Inc. 

Passport Health Plan
Emery A. Wilson, MD 

Director Office of Health 
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UK College of Medicine

A. O’tayo Lalude, MD 
Director 

Jewish Hospital Diabetes Center
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The Chef/Child Program
The Cardinal Hill Rehabilitation Hospital

Kerry Gillihan
President and CEO

Passport Health Plan
Cultural and Linguistics Program

Baptist Hospital East
Cancer Care Center

Sue Stout Tamme
President 

Governor’s Award for “The 
Dignity of Humanity”

The Center for Courageous Kids
Elizabeth Turner Campbell

Founder
Seven Counties Services, Inc

Howard F Bracco, PhD
President and CEO
Ronald G. Geary

Chairman of the Board of 
Directors
ResCare
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Webster University
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Dr. Brian Daly Director
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Kerry G. Gillihan

President and CEO
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Executive Director
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President
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Michael J. Reibel
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Joseph A Sostarich
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Founder/CEO
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Shawn Herbig

President and Founder
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Hosparus Inc
Phillip L. Marshall

President and CEO
Hieu Tran, PhD

Dean
Sullivan University College of Pharmacy

Deborah Molnar
Chief Operating Officer

Jewish Hospital St. Mary’s Healthcare

The Physician of the Year Award

Steven R. Pahner, MD
Floyd Memorial

ER Physician
Elizabeth Garcia-Gray, MD

Seven Counties Services, Inc.
Chief of Child Psychiatry

Harold E. Kleinert, MD
Kleinert Kutz Hand Care Center

Jewish Hospital and St. Mary’s Healthcare
University of Louisville Healthcare
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